b, I the effects cannot be delivered or are
noi glaimed within a reasonable period of
time. the responsible officer will deliver
them, with all aveilable information con-
cerning the decedend, 10 the persos desig-
nated by the judicial afficer of the local ciwvil
governmeni who has jursdiction over the
esintes of decensed persons.

38-5. Invenlories and receipts

& ‘These pfers will be retatiosd ni the in-
stalintion nr which death occurred in' order
that ney inguiries received within o reasona-
ble time miny be nnswered by the inallation
copcarned.

b Coples of inventories or receipts for
ihe personal ¢fects of persoms in paragraphs
36-2 through 364 will not, be forwarded 1o
the HQDA (DAPC-PED-F), ALEX VA
225310400,

&

Part Five
Line of Duty Inwnﬂglﬂurn

- — .

Chapter 37
General

37-1. Bcope

Par five seis forth policies and

for wvestignting the circhimstances of the
disease, lajury, o death of a servige meni
ber, It provides stsndards and considera-
1o used i deiermimdng line of duty (LI
AlALlS,

37-2. Applicability

In ‘addition 10 personne] Sdentified in' the
overall npplicabllity stnicment, part five ap-
plies to Army Mational Guoard (ARMNG)
personnel o full-time National Gorrd Dsi-
1y tndler Title 32 of the United States Code.

37-3. Reasons for conducting fine of
duty Investigations

. Extengion,of enfiztment, An enlisied
member who is usable wo perform duties for
more thon | day becausc of his or her ln-
tem use of druga o alcobal or be-
caiase of dasease or injury reslnng from the
member's. miscondugt, is. lable, afier re-
turning 1o duty, (o serve for o period thal,
wihen added 1o the period that be or ahe
served before the ubsence from duaty,
pmpunts o the term for which he ar she
was enlisted or indocted (10 USC 9720

b. Longewiiy and rerirement mmltiplier,
Eligihility for increases n poy beoause of
bongevity amd the amoent of retirement pay
1o which & member may be entithed ks de-
pendent upon the member's cumalative
yvears of creditable servios, An enlisted
member who 18 unable 10 perform duties for
mure Uhan | day becatse of his or her in-
iemperate use of drugs or alcolkel or be-
cause of discase or injury. resulting from

milscomduci is not exdifled to tholude such
pefiods in computing creditable service per
DD Milstary Pay and Allosmsces Entitle-
menis Manual (DODPM). paragraph
04,

. Forfeifure of pay. Any scrvice member
on active duly whe' i ibsent from regular
dties for n continnous perbod of more thin
| ‘day becanse of disease thatl (8 direcily
caused by and immedintely follows lds ia.
temperite uss of drugs or alcohal is not en-
tithet 1o pay for the af that absence,
Pay i not forfeited for absence from duty
caused by injuries. Pay is not Forfeited for
diseases not directly cawsed by and immedi-
nigly Fllowing the intemperate use of drugs
spd plecobel per paragraph 103156,
DODEM.

d. Izabilicy retirement and severence
pay. In prder for military members who s
tnin permanent disabibtees while o active
duty io be eligible to recemve certoin setire-
ment and severence pay benehies, the re-
quirements of the applicable statutes mwsi
be met. One of these reguirements s that
the disability ‘musi nof hove resulted from
the member's “intentonal misconduct or
willful neglect™ and mst not have been “ins
ciirted during o period of uanuthorized nb-
sende™ {10 LISE 1201, 205, 1204, 1208, ami
1207). Physical Evaluntion Board determi-
naticns are made independently and are not
comirolled by LD findings. However, enfitle-
ment 1o disability compensation s depend-
end upon Usise facts that heve besn officinlly
recorded and are on file within the Thepars-
ment of the Army. This inchudes reparts
amd imvestigations ssbmitted b accordakcs
wath this regulation.

r. Compensation for disablement during
praining. A member of the Matonal Guard
is entatled to hospital benefits, pensicns, and
other oompensabion, just as a member of the
Actve Army, when called or ordered o
perdorm. certain Lypes of tralnkng (32 USC
3B

{1} For a period of more than: 30 days,
aiid b disabled 5 L1 froem disense while s
employed: |

(2} For any period ol time, and & ds-
abied in LD from injary while o employed.

[ Benefits adminisiered by the Veterans®
Administration (VAL In determining wheth-
er @ veterpn ar his or ber suryiviors ar family
VA makes it own determipations with ne-
spoel o LIV Thess determinations rest ap-
on the evidence available. Usnally this
cnnsists ol those {aets which have been offi-
clally recorded and are om file within the
Department of the Army, including reporis
and LIV investigation submitted in accord:
ance with the provisions of this regulation
Statutes governing these benclits generally
require that disahlmg injry or death be ser-
wice comnecied, which menns that the dma-

mikity was incurred or aggravated in. LD {38

USC 101k The sistuiory crilers for making
pich determinations are in 38 LISC 108,
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Chapter 38 1_.t.|-r|: L

Line af Duty mk s
Reviewing, an
Mrholmhl"nlllllfmmnd

38=1. Secretary of the Army (SA)

The 54, or suthorized designes, unisse ath-
erwise indicated in this regilnticn, reserves
all powers, functions, snd duties relating o
line-of-duty (LD determinations. The au-
tharity conferred by this provision will not
restrict a designes from using his or her dis-
cretion it referring any' cete 00 the SA for
comsiderntion nnd final decininn,

38-2. Deputy Chief of Staff for
Personnel

The DCSPER will—

a, Publish policiss. wnd procedures elated
to LI} determinaisons.

b Ensure LD mvesiggnitons afe aodidaie
and timely.

38-3. Commanding General, U.5.
Army Military Personnel Center
The CG, MILPERCEN—
4. Has been delegated functional respon-
y for LD mlhnl-nllth
on ull nuu;d;p—
referred to HQDA A
E:jl:h t6 procedures dﬂll!ﬁd im this
regulation.

B Takes final setion on all death -cases
(fnal netion consisis of sdministrative re
wiew fior correciness anly)

& Approves sy final spproving authomky
for specisl cases.

d. Provides the Commander, Walter
Resd Army Inatitute of Reseanch, ATTH:
SORD-UWI-A (JMR), Washingion, [T

HOAOT-5100, with a copy ol the psycholog-
cal nulopsy repon when received as part of
the LI siwvestigaiaon.

34, Chiel, National Guard Bureau
(CNGH)

2 The CMNGH |8 seapodsible [or the' LY
invesiipation process within the ARMNG.

b, The CNGH scts in the nume of the SA
&k fimal approving suthority for the ARNG
excepi for thowe membery in o federalized
statos or aftending an active Army service
school, This authority may be delegated 1008
civilinn employes, whose regularly mesipned
uties are equal to the duties noemally ns-
sagned 10 field grade officers or a field grade
officer on duty with the NGB The ONGB
may ferther natie an abiernate if the princi
pil desigiee is absent. The alernate will be
i Meld grade officer or » civilian employes af
the WGH whose regulnrly sssigned duthsd
are ofguul tothe duties normally assigned o
ficld grade officers. All delegations will ba in
writing and will remadn valsd antil revoked
i wrvhisg. To sstisfy legal review during ap-
peels, n copy of the delegation document
will be ncluded in all cases where dedegnied
atithority lins beesi eaercised.



i S Cihi
the sreas under thear jurisdiction. (Areas of
Jurisdiction are in app ) P {7

i Supervise the LI investigation process
within. thest Jrisdictions.

b Ensure LI} investigntions are initinted
promptly.

€ Enaure LD mvestigations are submit-
ted in the proper format.

38-7. Final spproving authority
thvoriny (CHCMCA

g Acts s final spproving suthority Tor
formal line of duty investignitions in the
name of the SA. He or ahe reviews LD ins
vestigations for conformance to this

regulation.

b May A-legate final approving asthority
it Writhig T &n fizld grade offi-
the GCMOCA. A copy of

the delegation document will be inchuded in.

wll cnses whese debagited authorily has been
eaercised

e In special cases, requeest approval from
HODA, (DAPC-PEE) that flnal spprasing
authority be wested iy o Genern] Officer in
the chain of command who has sécess 10
military legal advice but does not have
GCMCA,

d, Except as provided in paragraph
AH-11, fimal spprovieg suthoriny sdl act as
“reviewing nathorty.” Heviewing aathoriy
block on DD Form 361 (Report of Invesy-
gndsoti=—Line of Doty and Misconduet Sta-
tus} will he pnmoizied, “SAME A5 FINAL
APPROVING AUTHORITY ™

H—l.mm

a The LI} appninting suthority nanmilly
is thot commander who eiereises Special
Coart-Martial Convening Adthoriey
(SPCMCA) over the soldier mvalved, For
the ARNG, the LI sppoiniing suthowity
should be a (commander of ai least o battal-
ionsquadion size orgunization, for the unit
i wirich the person is swignesd or atoched
&t the time of the incdent. The appointing
authoniy—

(1) If the incident occurs while the mem-
ber 1 awny from his or her unit {eg., on
leave, mi tansdl, AWOL) the nearest Army
unil with SPCMCA will conduci the inves-
tigntion. For ARNG members not Federnls
ized mndor not attending an service
wchood, the parent unit is responsibile for tie
in

(2} If the incident oocurs during & period
when the member and his or her unlt are
traiming ar on another exergise gway from
the parent installation, the unit commander
and the parent installstion ere vespomsible
for conducting the investigation, The host
casualiy area commander and Medical

Treatmeni Facility {MTF) commanidsr will
provide supporting docomentation as
requesiod

b May approve informal LD investiga-
Isomis encept within the ARNG.

c. May delegate &ll duties and respornsi-
hilities 1o the AG or other seafl
officer. All delegations will be in writing and
will remmn valid unsl pevoleed in wriling.
Actins taken pursisant to o delegation will
include 8 copy of the delegatinn document,

36-9. Unit commandar

Unit commanders will ensure DA Form
2173 (Brntement of Medical Examination
and Dty Siatas) is completed prompily
and forwarded through channels o the ap-
paintimg authorty,

38-10. Commanders ol medical
treatmant facilities (MTF)

Communders of MTF or nuthorized repre-
senintives (anending phyticians or patient
adminlsiraiors) will ensure section 1 of DA
Form 2173 is completed when a
condition outlined in paragraph 19-2h ex-
iwes, They make determinations that
imvalve—

a. Total physical mcapacitation’ for more
than 34 hourd becaine of the sbose of alco-
hol or ovher dimigs {poragraph 41-10a)

b Conditions that existed prior o service
(EPTS) and diseates nol related o miscon-

duct or negligence,

38-11. Simte adjutants general [AGs)
Seare AGs will funetion us the reviewing au-
thoriics for ARNG.

c 39
Lhi-:P;.!er Determinatons

J8-1. General

Limne of duly determinations ane essential for
profecting the interest af bath the individual
concerned and the LS. Government. where
service i interrupied by injury, disease, or
death, A person who becomes o casunlty hes
case of his or her intentional misconduc
or wildul negligence can never e said 10 b
ujiared, disessed, or decessed in-the line ol
diaty. Sisch o person. sinnds to loss. substmn-
tial beneflis as 2 consequence of his or her
actioms; therefore, it s oritical that the deci-
mon 1o colegorize injury, disease, or death
as noi in the lme of duty only be made sfier
the deliberuted and ordered procedisres de-
scribed in this regulation are followed.

38-2. Requifements for LD
investigstions

Line of duty investigations are conducted
casenimlly (o arrive af n defermination as o
whether misconduct or negligence was in-
virlved [n the dsease, injury, or desth and, if
&0y to whal degree. Depending on the cir-
cimatances of the case, an invesugation
may of may not be required to moke this
deterifinadiom.
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@ The LD determinafion is presumed o
be “LI} YES™ without an investigation—

(1) In the caee of disssse, except ps de-
seribed in of1) and (§) below.

(2} In the case of injuries clesrly incorred
&5 & resill of enemy acton or stisck by
ierrarisia

{3 In the case of dearh dise to natorsl
causss of while a passenger in 8 common
commercial carrier or military aircrafi

b, In all other cases of desth or inniry,
except injuries so slight as 1o be clearly of
no Lasting significance (e.g ., superficial lacer.
br-m of mild heal fnjuries), an

ipn miust be conducted. {In

mussonduct or negligence is indicaded. or
lormally where an investigating offices i ap-
painted Lo conduct an investIgon inbo sus-
pected misconduct or negligence. n-the
Toflowrnig crcumstances, s formal investigs-
lion. rst be conducted:

i1} Angiery, disesse, or medicnl comditien
Uit occiers under strange or doubifil i
cumsiances or o apparenily due to miscon-
duct or willful negligence.

(21 Injury or death involving the ahoseof
alechol or piher drugs.

(3 Balf-inflecied imjunes or sacide

(4) Injury or death incarred while
AWOL

(5} Injury or death thun ecours while a0
imdividual was enrowte to finel accepiance 0
the Army.

{6} Deuth of n USAR or ARMNG member
while participating 6 anthornes traming or
duty.

{7} Impury or death of B USAR or ARMG
member while traveling to or frodm suthe-
rized brainimg or duty,

(H) When & USAR or ARNG member
serving on an sctive duty foar of 30 davs or
k=i b disobled due to disense

(%) In conmection with an appeal of an
unfavarable finding of abuse of aleahol or
other drogs (para 4 1<10a).

(109 Other cases when requesied or
ikirecied.

39-3. Informal LD investigations
Disdumentation for an informal invesiiga-
tion typieally coneists of DA Form 217]
convpleted by the MTF and the unit com-
munder; and approved by the appainting
suthorily, siste AG, or higher aathariny.
The fnal determinntion of an informal in-
vestigntion can result in o finding of “in
LD only, except as provided in parsgraph
41-1tk See chapter #, secthom T, for a de
talled discussion of the informel LD
invesiigation

38-4, Formal LD Investigation

A formal mvestigniion is & deisiled imvesti-
gation that normally begine with DA Form
1173 completed by the MTF and snpmiated
by the unil commander as requiring o for-
mal investigation. The sppointing suthority,
om receipt af the DA Form 2173, appoints

LT



an aficer who to tes D
Form 261 {Report of Tyvestigntion—Line af
Dary and Misconduct Status} and appends
appropriate statements ond other documen-
ttion to support his or her findings which
wre submitted 1o the GOMCA for approval.
See chapier 40, section I1, for a detnibed
treatment of the formal LD investigation,

33-5. Standards applicabla to LD
delerminalians

g, Decisinns om Itntﬂfdiﬂ]l delermins-
tions will be made m aceordance with the
slandards sei forth in thin

] i m.m!lu; l]nnl.. d:u Bt
mﬂnﬂ iiscondiset,

b Unless pefited by subsiantinl evelence
contuined in the investigation, an njury,
disense, or death is presumed to be in LD

& LI} findings or determinations must be
yapporied by subdamnl evidence and by o
graiier weight of evidence than sopparis
s diflerent conclusion. The evidenoe con-
laingd in the investigation mest estahlish o
degree of cerininty so thal & resacnable per.
s i goervinged of the truth or (alsenesd of
N T considering—

{10 A direct evadence. e thal hasad on
[T M ] knowledge or ohyervation of
withesses;

1) Al mditect evidence; le.. facia or
siniemenizs from which reazonakle infee-
efiess, deductions, and conclusions may be
deown to estoblish an unobsacwvad Faci,
kmowledge, or state of mind.

A There s o distinction between the
relpgive value of direct and indirect evi-
dence In some cases, direct evidence may
be more convineing than indieect evidence,
In other cases. bndirect evidence moy be
more sonvineing then the stniement of an
eyewitness. The weght of the evidence i
it determaned by the number of witnesses
prexhibids but by the Investigating officer
and higher auihornties scoonplishing the
[oflswing act i

{1} Consdering all the evidence

{2} Evaluating factors sgeh as n witness's
behaviar, opporiunicy for knowledge, infor-
mulbon posssksed, ability (o recall and relate
everin, and relationship to the matier to be
decided.

{1} Comidering other signs of truth

« The nales in sppendiz F will be consid-
ered Tully in deciding LD determinations.
These claborate upon byt do not modify the
hasis fir LD deférminatiane

Chapter 40
The LD Investigation Process

Section |
infarmal Investigations

40-1. General

The anit commander will conduct wn infior-
mal investigation when the circomsiances
WarrAnL of Fequire one

40-2. Statement of Medical
Examination and Duty Stalus (DA
Form 2173)

o The MTF commander {anending phy-
sicsan or patien! admindetesiosd will initiae
and complete section | of DA Form 2173
When appropriste this section will thow the
nature and extent of the injury or disease
In the case of death, it will show the pre-
sumprive medical cause of denth. The MTF
will send the original DA Form 2173 to the
member's upll commander for complstion,
a copy will be forwnrded to the supporiing
MILPD for information apd monitonng.
For ARNCE, the MTF will send the anginal
DA Farm 2173 10 the Sizie MILPOD (Ap-
peadiz ) for the member's unil if the
member is nof Federalized and/or pttending
am aetive Army service schoal

b The unit commander will complete
section 15 of DA Form 2173 to show duty
satus ai the time and factual details of the
imesdent

g, Imstructions for completion of DA
Form 2172 are in Figure 40-1. Sample of &
DA Form 2173 for—

(17 An injury requiring an infarmal
vestigation is at figure #0-1.

{2} A death case requining an nnfaFmal
investignison s pd fgure 40-1.

(¥ An injury reguiring a foemal investi-
Ention I8 sl figare $0-3_

(4] A diseate requiring dn nforml inves-
tigndion o i figore 40-4

40-3. Evidence collection

a The ivestigation will sscerialn dates,
p'l..;::l., persons, and svenis Hnl!l‘lﬁr and
sccuratsly. It is essential fo pravide the ap-

tingdapproving nuthority with an accu-
ﬁmu Fword picture” af the
inciclent bemng invedtigated, The commander
musl ensuie that the investigntion containa
enigh pertinent miormation and datn 1o
enible later reviews 1o be made withomt
more mlBrmntion.

B AN findings of fact should be sup-
ported by evidentinl exhibits. Copées of mils-
tary or clvillan police necident reports,
pertinent hospéalization or chinical records,
nutopsy feports, and writien statements
ihiall b2 atiachsd as exhibite (uch as'exhib-
its A and B), when appropriate. Writien
statements by the commander describing
matters persanally observed and learned are
copvenient means to document facts and,
when approprinte, shall be amached.

¢, Warning required before fequesting
simtements regarding disedse or njury.

{1} A member of the Armed Forces may:
not be required o sgn & sialement relating
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to the gngin, mearrence, of aggravaiion of
hll. ar bjury, Awy involuntarst siatesmemnt
against o member's interests, sighed by the
mestitber, 8 imvalid {10 USC 1209, Any per-
scm in the Armed Porees, priorfa being
asked Lo wign any sialement relafing io the
origm: mcurfence, or aggravation of any
disease or mjury that the member has suf-
fered shinll be advised of hig or her night that
ke or she need not sign such a statemenl. A
siztement voluntarly provided by themem-
ber afier such sdvice may be consadered
The member's right not to make & state-
ment is vieluted if o person, inthe course of
the investigntion, cbinins the member's oral
simtements and eexluces them (o wnitmg, un-
less the above advice was given first,

{2} Il information copcerming the inci-
dent is sought from the member, the mem-
ber-will be sdvised that be or she does mot
have 1o make any siatement that i& against
his or her interest that reltes 1w the origin,
incurrence; or aggravation of any injury ar
disense hesshe suffered. If any Informotion
is ohtnined from the member & stotement wl-
testing the shove warning was given must
be mitached o the DA Form 2173, Ady
writien cortespondence requesting informa-
tian fram the mesmber will als contuin the
above warming und be anached fo the Thy
Form 2173 I the memiber i abo suspeciod
or oceused of any offense under the Lind-
formed Code of Mili Justice, the mem-
ber should also be advised aof his or her
rights wnder Aricle 31, and righis to coun-
sel. A DA Forme JBB1 (Rights Warning
Procedures/ Walver Certificnte) should be
wsed fior such advice.

i The commander will thoroughly re-
wiew choplers 40 and 41 for any additional
pertinent: procecdures of special consigern:
tioms before conducting and completing the
Envestigntion,

. Prompiness in conducting the mvesti
gation is of great imporiance. Delays often
result in fuilure 1o secure imporiant data
and information, possibly resulting in-on
improper determiinaton.

40=-4. LD determination

o Th:ﬂmldﬁulmnﬂmﬂulil:mﬂ
investigation con resolt o o fnding of “in
hﬂm‘uﬂhﬂqﬂhhﬂ“u
deseribed tn paragraph 41-00s.

b, The mere fact that the service member
wan tn an “albiborieed staeus™ (duty, s
leave, ele.) does mal suppan & finding of “in
T af duiy"™ in and of [self

c A Bnding of “in line of duty'™ may be
mwmmwmnm

uuh]hhdlh.llhldm
18 e

[ 5 .ﬁ.i‘hlu.llinul'dm'hm:diflh
dliseane, or death ooSiurred unsder un-

or doubtful circumstances) or - the
person affected by the investigation {10 in-
chude MOK} regqueits ofie; or Uhe completiry
of the case worfmivts one; or for any other
circummiance ouilined o pargraph ¥-2e,

e In dentfy cases, soc paragraph 41-12

£ IF a formal investigation ds required or
requested, the unit commander need nol



enter the, detuils of the sncident in dem 30,
luraever; The reason & fiormal nvestigation
i requitredd will be entered.

ey Al (R
40-5. Forwarding Investigation
The commiander will forward the inmvestign-
tean Ble“ia the approprime dppolnting/ap-
_ﬁ"‘uhﬂh nuthority for review and, if

horieed, wpproval. The investigniion fle
should be sembled 55 shown below.

;-ﬂ-ﬂl’m'm!lﬂ.m fop,

Any of the following, il spplicable:

(1} Statement ar writien correspandence

that the member was warned af
his ar her nght not i0 make § sEalement.

{2} Palice reports.

(3) Medical documentation.

{4} Stalemenis,

(1) ARNG: Copy of the ing sched-
ule for periods of 1DT exceeding 1 days
{such s a multiple ualt trafning assembly
five, MULUITA-S),

{6) ARMG: Copy of the training sehed.
e for any period of 10T performed ina
non-pay starus.

(7)Y ARNG: Copy of AT otdety for peri:
ot of AT totaling less thiin 15 duys

(8} ARNG: Copy of arders hrﬂt_pcﬂ
M&Fﬂ'ﬂpﬂﬁlﬂuﬂ under ¥ =0
ar

Mﬂﬁuwpmmdnnnuhﬂmpu
tinent o the investigation,

40-8. Appointing/approval authority

i The LD appolniing authargty s nor-
mally the SPCMCA (commander of al least
& bhanalion ikze wrgantration for
ARNG) af the unit 10 which the was
sssigned or aitached a1 the time of the
dent (parn 38-8). Except within the ARNG,
E:-I puthority may upgrove mior-

b The ting suthority must review
lﬂm&l‘mﬂinﬂpﬂmlﬂw
the proper sction 1o be taken.

(1} IT the DA Fommn 217} indicates o for-
mal investigation is required, ihen an nves-
tigating officer {10} must be appoinied
immedistely o conduct n detniled

(2) If the DA Form 2073 indicates “'in
line of duty™ and “ni formal investigation
required”, il will be reviewsd to determine if
sufBiclent evidences existd bo suppor Lhe find-
igs. li wibe cases, the asslsiamce of
the servicing judge sdvocate muy be

e Appointing/approveng authoribes will
check all LI} investigatsms before they are
forwarded. The purpose af the check = 10
determine whother nll pertinent insiractions
bave been followed. The investigation may
b= incamplete or imiractions may have ol
been followed. I o, sppainting awthaorine
will require complisnce with instructions ar
valid rensons for noncomiplianse before (oe-
warding the repont

o After the informal investigation has
been reviewed, the upproving awthority will
take action By Authority of the Secretary
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of the Army.” {See table 401 for appropri-
ale I.l‘.'ldnu.:l Appropriale dﬂw of i
Uvority documenis will be atisched.

e Notfication of compheted actions will
be peeomplished per parngraph 40-12.

S IF & formal investigation s required, re-
quesied, or olherwise deemed approprizle,
the sppointing siithariy must apport an
mvestigniing officer imnyedinnety,

Section Il
Formal Investigations

. Tabia 40-1

Proceualing Informal investigations

Peraom: MTF commander [See nole &}
Action: Compdale fve copies of sactan |, D&
Farm 2173, Sand the anginal and e
copias 1o 1ha mambe’s unil cemmandsar and
one copy 1o the supporting MILPOL {Ses
nodes 3, 4, 5, 11)

timeaz 5 calendar days aflsr
imcident or inltiad treabmand (Ses nata 1)

Parson: Individual's unii comenandar
mwmrm 173 from MTF, il
nod pravicasly received

Completion: thlurmmﬂﬂﬂ
inciden| [See node 1)

Peraon: Incsiikial's unil cofmmantar
Action: Complaia seciion M, DA Form 2173,
attnch suppar docismants, and sand origlnal
and two copias 1o the apgoanling Sutharity for
uriits in arme in which tha incidant ocowmed.
[Sam nod 10)
Completion: 30 calandas days afer ncident
[Sae noto 1)

Peraon: Agpaintng Aulhority

a. HMHWEMum
{proceded by officinl desigrabion of
humlrlim-mlimw

and
appointing

EIgnAlre

1] Fisr isinse or
i T

“Aaviawed for completeness. In Ling af Duty,”

{Sea nole G) Melain ane copy, send ariginal to

CHficial Military Personniel Fie (OMPF) (Son

rabe ) and send one copy aach o the

membssrs unit commander ard 1ta final
aullherity, [Soe nodes 3, B}

} For disease o injury {whan appainting

& ral e approving muth

"Rl fdr oompislanasn, in Line of Duly,”

foliowed by approprais command ne. Sand

criginal and iwe cogiles o Ihe linal aporowing

auhbarity,

{3} For deaths; “Favewed lor
compigbarass, Mo oatarminakon mans,”
{olowed by appropriate command firg. Send
onginal &nd fwo coples o tha Tinal approving

muthority,
b, H disapproved, direct B farmal

TR AN
Complation time 35 calenian days afer
ncident (Sea nata 1)

{2} For deaths: Aetin one copy mrd sand
original Bnd ons cogy fhinough casdalty
rapariing i HODA, [DAPCPES),
Alsaanclia WA

1-0400,
i |
autharity

RERUMR 10 e
g - ERpainbng
Complation time: 40 Calendas days altar
inckiemt (Ses nola 1)

Malag

1. W rwesigalion adends beyond e i, see
parsgragh 41—4

2. Cormmandar fuyvmyg piwsical of aomirssinaise
nespanmbéity for MTF o wisch indiwicanl is reaiod or
prorcunced desd

3. An extra copy ol D& Form 2173 will ba

on ADT weder HES-S3. Tha copy will ba Siad n e
rovidusl's held MPR wihoh @ nstumad 53 Th Staia
Adutan! Gonemnl m the erd of serace school or
anT

A, Faw URAI gnd AMKNG persconel who am
wmmrmmnmw

aeclorn, (e dociod grd e unil commands
:u-rrﬂm Dl Farm 2170

5. Il imcdan! cooumd whils e membor was
drwny From b uni [ie, on ledave, imtmnsi, SNOL,
&), oompleie Secson |, D8 Sorm 2173 and send o
he nasrasd Asmy e sith sttty [Slata
“H.Fﬂi?ﬁﬁhlﬂlhﬂ'run-dml TF. Mawaver,

T, Foi afbgans: HOD8 [DAPC-MER), Adaandnn.
WA 33320040,

Fat enlalsd, Commardet. WS Ay Crlisled
Asaodds and Evalabon Conist, Forl Bename
Humiize_ 8 SA2SP-6I01,
LISAR Pamannst Commandar, LIS femy Resenes
Camgarieis Perscorsl gng Atmimsirgton Canla,
0700 Page Bousesstd, 51 Loow, MO &332
ROTC canals: i\ acsordenss wilh AR 145-1

B Accompien noilcilon actor regulnd Iy
PR R L0 17

B Ary ppepeoseind] pogvy of LD mspEiligiton ehoulil be
ralEned 1o This milisng MTFE on al mpenes an
Magonal Guand el USAR sambans on 40 Mo 30
cays of lasa, o DT when Ihiy &a palsas

18 USAR wnits exraiurriivg LD nvesiigationg wil
milil = LD Frensbiginleon in ihe CAT beiled n
Appantda B Ravng jurmlclion v ihe slee wham
o onjuy SecmunE ke finpl feoossang

10 Tha MTF il el 1 sl and fou chpes
o tha Simin MILFO (Appands T ke the meimbe's
uni # tha mambad & nil Feoerallees whllor
AEing BN BORE AT BOMDE BN

12 Forf ARG The Bnal eppeming suihorey will
redmin i onginad {NGE oF Biass AGE Trs Ehang AD
will indhCirie fnal acton on gl coples relsnad and
forssed Copess lo tha USPFD ol the Stain, s ui
commarder Tor Sling in tha mambar's MPAL sl the
i | A& Para 80-132,

40=7, Inwestigating officer {10}

When a formal LD investigation is 1o he
conducied an [0 mst be apposnied [sample
appointment DF & of exhilar A, flg 40-5)
The 1O may be o commissioned offloer, war-
runt officer, or u comimissioned officer of an-
other LIS Military Service in joint sctiviiie
where the Army has been designated s the
Executive Agenl. USAR commissioned of-
ficers may be appainied as investigating of
ficers during reserve training sessions. The

L]



0 will be sendor in grade to the member be-
ing investigated; excepi whers the ap-
pointing suihority delermines that it is
impracticable becanse of military exigencics
{but not heeanss of mere inconveniance);

408, Investigation

T TI1= pn:qplllh':l for formal Boards of
afficers and investigations contained in AR
156, chapter 5, are not applicable 10 formal
LTy investigations. However, the generul
guitance of AR 15<&, chapter 3, applics un-
Bess this regulation provides more-specific or
differens guidance.

f. The IO must be free from bias or
prejudice while conducting the investigs-
thom. The 10 showld never begin the mvest.
pation with predetesmined idess ps 1o the
caise of the injury, discase, or death, To
make o thorough and impartial investiga-
tion, the 10 should determine the actual
facts, ot as reported, but as they sctually
oecurred, a4 for as possible The 10 shouald
then be able to make on intelligent ond ac
curate determmnation. Prompiness s crueisl
m congucting and completing the investigs-
tion. Dielays often result in the failure to se
eure impartent informatios,

e, The Statement of Medicnl Examing-
thon nmd: Dty Staties (DA Form 2073) will
be prepared s Tollows:

{1y The MTF commander {attending
phiysician or paticnt sdminstrstor) will m-
timie and complete section 1, BA Form
2173, This section will show the nature nand
exteni of the injury or discase (See
40-2¢,) In the case of death, it will show the
presumptive medical enuse of death. The
MTF will send the original DA Form 1173
b the member's unit commander for com-
pletion; & copy will be forwirded 0 the sup-
porting MILPO far information and
monitoring. For ARNG, the MTF will send
the origing] DA Form 2173 1o the Swate
MILPO (Appendi G for the member's unit
il the meember i not Federalized amlfor uy-
tending an active Army service school,

(23 The unil communder will complete
wection. [L. DA Form 2173, 1o show duty
siatus of the time of the incident (see pars
d0-2¢h, IT the member waz AWOL ut the
time of death, injury, or opael of diséase, the
information below will be included in the
remarks section of DA Form 1173

fo) Mormal duty sssignment,

fih The scheduked hours of duty fimclad-
ing length al duty week)

{c} 1T abdent because of breaking restric-
thon, the date and hour the member was wi-
formed of the restriction.

fd] 1 the member's pass privileges were
revoked. when, why and for how long.

fed If reported absent for overslaying
Inave or pase, the hours and effective dates
of the keave or pass und the time wmasntho-
riaed absence began.

(} If reported absent for taking another
route, explain the suthonzed route and the
devintiom.

fg! When & person must be ot a specific
[oention beiween given howrs, the part of
the dirsctive that sets the requiremends will

i

be extracted and attached to the DA Form
il i

(3} I the 1) was not provided the com-
pletad DA Form 2173 by the appointing au-
thority, the 10 will reguein it from the umit
eommander, [ the unit commander has not
completed the form or obtained it from the
MTF, the unit commander is respansible for
requesting it from the MTF. Sections 1 and
11 mizst be completed. In coses requiring &
formal investigation, the commander hesd
med enter the details of the incident in ftem
10, anly the reason n formal investigntion is
required;. The 10 will provide the details of
the incident when compleéting Form
bl

d Warping regisired before mqimﬁng
statements regarding disease or injury. (See
para #0-3c).

¢ Collegting the evidence,

(1] The 1O will sscertain dates, places,
persons and evenis definitely and acciumie-
by, It is essential 0 provide the appainting
reviewing, and final approving authorities
with s sccurnte understanding of the ingi-
dent being investigpded. The 10 must ensure
tha the mvestigation contadss enoagh perti-
nenl mformation and datn to ennhle lafer re-
views 1o be mude without more information.
Figure 40-5 is n sample lormal
investigation,

(2 Al indings of fact muast be supported
by evidentinl exhibits, Written® ktalements
by the 10 describing mutiers persanally ob-
served and learned by the 10, are conve-
mient means 0 document fucts and, when
appropriate, shall be uached; however, &
statement by the 10 should aet be ased as a
substitite for witness statements when such
can be ohwined. The following is provded]
a5 o convenien! checkliat of evidence thal
ihiould be included {55 applicable) in formnal
reports of investigation concerning miscon-
duct and LD under the provisions. of this
regulation:

fa) The complete nume, grade, 85N, or-
guneeation, nnd swtion of the service mem-
ber killed or impured @ an incident of the
event undér mvestigation.

fba} All facts leading up to and connected
with an injury, disease, or death,

fe) Copies of military or civilian polics
reports, pertinent hospitalization or chinical
records, autopsy reports records of coro-
ner’s inquests or médical exnminer’s reparis,
pathalogical and tosicological studies, and
boards of inquiry for missing persons.

fd] Complete information copcerning the
sile and terrasn @1 which the incident in
gustion occurred; and pholographs, maps,
charts, dingramsy, or other exhibits which
may be deemed helpdal to 8 complefe tnder-
standing of the incident.

fel All periinent fcts with respect io the
duty, leave, pas; or unsifborss) absence
slatis of un individanl st the time of the -
cidend resulting in his njury or death,

{1 When the person involved s a mem-
ber of & reserve component (USAR or
ARNG), complete information as (o his or

her status n relation [© extended netive du-
1y, ADT, IDT, eic. (or traved oo from
such duty) ot the time of the incidentsl e

{g) When relevant, evidence regarding
the siate of intoxication and. the extent of
impairment of the physical or mental
faculties of any person involved and cos-
nected with thwﬁﬂw;“:ux
pencral appenrnce avioT,
rational speech, coordination of muscular
effort, and all other facts, observations, and
opinions of others bearing on the guestion
of actual impalrment shall be made to deter-
mine the quantity and nature of the ininxi-
eating ngent beed and the of time
ﬂmhghuﬂhhmmwmﬁ
any blood, breath, urng, or tissee Lt for
the intoaicating agenl should also be ob-
{ained and submitted &8 exhibuts (actissl lob
ship i prssiblel,

fh) When relevant, evidence regarding
the mental compelence of Impairment of
the decensed or injured person. Tn all cases
of suicide or atiempied suicids, all possible
evidence bearing on the menial condition of
the decessed or injured person shall be ob-
tained. This will include all svailable evi-
dence as 1o the persan's social backgrournd,
his or her actions and moods immediately
prior to the suicide or suicide aitempl, any
eroubles that might bave motivated the mct-
dent, and any pertinen! examination or
counselling by specinlly expenienced or
trained persons. Personal notes or disries of
the decenned are valaable evidence, ln the
case of 0 death by suicide or deaths result-
ing from nccidents invalving unukual or sus-
picious cifcismsdances (such = a cur
m:rmh:h—uddmn}nr'lhn‘:’lil::ﬂz
nd'dnﬂkquhmi.lp-rcidudnﬂu:
&y will be conducted by & mental health
ger @ defined by AR 40-214

I} Documentation that statements solic-
ited from an injured service memher with
respect o the incurrence of aggravaiion of
his or her discise or injory wre in comphi-
ance with A0-Rd.

(i) ‘The 10 will review chapter 41 for any
siditional pertinent procedures of special
considerations before comducting and oom-

ag hils ar her investigation
'E?Ilu-p-am of Investigaton—Ling af Du-
ty amd Misconduct Stanss (DD Form 261)
will be prepared a5 follows:

(1) The 10 will prepare his or her repor
on DD Porm 261, Instructions for comple-
tion af DD Form 26) are in Bjure 40-3,

(2} The repart will be unglasgified when

posaibile. Clussified materinl will not be s
tached uwnless it ixomateriad 1o the
mvestigation.
(3} The informatson below will be inchud:
ed in item Sy DD Form 261, when appro-
prisie. 17 sdditional space is meecled, the 10
may contimes on & sepanile sheel of bosd
paper. sdentifying, at the top, the name of
imdividial concerned, 558, dade ol injury,
denth, or omset of dusease.

{a) Summory of circumstances and: b
for findings.

b} Clanification of any discropancy io
the daie and place of injury or death of in
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the evidence as 10 the duty status of the
memharl

fc! ‘Reason for not micrviewing the: pers
son whose LD status #s being investigated or
any witnesses whose testimony may be
imnterinl

fd} Comsments of the 10 on the credibili-
iy of slatemonts of witnesses.

e} Lisi of exhitsis

(4} Documeniatbon will be lettered and
aiinched as exhibis o DD Form 261 in the
crder Below.

fin) Instrumment that sppainied the 13

) DA Form 2173, Siatement of Medi-
ol Examination and Duty Status.

fid Documentation aitssting that staie-
menis soliciied from an infured member -
gurding the incurranee of aggruvation of his
disease or injury are in complance with
paragraph 40-84.

fd) Copy of orders to octive duty or peri-
oddic advance truining scheduled for guards-
i dnad reservists on AT or Reserve duny
training

fe} Heport of autopsy findings. This in-
cludes blood sleobol results and toxicology
studies.

(i Report of mgqoest.

(g} Statements of witnessss and person
Being investigatad.

{h} Photographs, maps. chais, ele, of
relevam

i} Copy of letter of sympathy written to
the ment of kin in desth cases.

i} Statement from medical authorites
{on SF 544 or ather approprinte form) on
peritd of hospitalizniion becouse of injury
of discase. This form should only be ssed
whes the information in Section 1, DA
Form 2173 b madequate (o complete n for-
mal investigation,

(k) Any other exhibity relevant o Lhe
CasE,

{50 A copy of ench exhibit will be at.
tnched to each copy of the LD report.
When possible, the eriginal copy of each ex-
hibit will be attached 10 the ariginal of the
reporl. If necessary 1o type n copy of the
ariginal for any resson (e.g.. ihegibility, ad-
ditional copies, or transkstion) the original
will alse be artached. Copies of exhibits may
be nitached 1o the original o a repart only
when the onginal exhibit s fequired o be
filed elsewhere, or the documents ane the
personal property of individuals of estales
[e-g. personal letters or sticide notes ad-
dw&:ﬂw persons). These doci-
Menls photocopied or duplicated
when possible. All eahibits aitsched 1o the
LD repasrt, wikich are not originale, must be
of sufficient quality 1o reproduce legible
copies by photography or duplication,

(&} If an adverse finding & contemplated
against the service member, bsed Upon in-
formation obinised in the investigation, the
10 will modify the member, in writing, of the
propoted sdverse finding and pravide o

of the investigation and the sapporiing
emoe, {Sample nobification letter @ of ex-
hibit K. fig 40-3.) The member will be
warned per parageaph 40-84 and piven &
ressonable opponunity 1o reply, in writing,

(T) When the 10 has completed the in-
vestigation and prépared his or her report,
he or she will mark the appropriste LD
finding in em 10 of DD Form 261, only in
cmtes involving injiry and disease; LD find-
ing will pot ke moade in death cases (Sec
parz 41-12] In every formal investigntion,
the 10 will determine if there is substantisl
evidence of misconducy of willful negligence
to support & decision of “not o lmne of du-
ty—due 1o own miscopduet.” To arfrive o
such decisions the rules in appendia F will
be fully considersd. The' I will complete
the box to the right of liem 10 and semd ihe
report to the appointog nuthority,

40-8. Appointing authority

a. Appointing authorities will check all
LD mvestigntions. before they are forwerd-
ed. The parpose of the check is 1o determmine
whether all pertinent instructions have been
followed. The investigation may be moom-
plete or instructions may hove not been fol-
bywesd, IT &3, @ppoiniing authorities will
require compliance with instrictions or val-
id remsoms for noncomplinnce before for-
warding the report.

b, The appointing anthority will refer the
repert of investigation 1o the servicing jodge
salvocate for legal review and opinion. The
ARNG will refer ARNG reports of invests
gation 1o o judge sdvocate or licensed albor-
ney (non-JAG) member of the ARNG,
designated by the State adjutani genernl
The apinion rendered will be atinched o
the investigation. The judge advocnie’s re-
wiew will—

(1} Determine whether legal require-
inents have been complied with,

- {2} Ascertain if any eroor exlsts and il s,
whether such error has & material or ad-
verse effect on any individual's rights.

~ (3) Determine whether the findings of the
investigation are aupporied by substantinl
evidenmce o lack of 1.

7 (4} Exnmine ‘the investigation 1o see if

potential claims may be nvolved. This is of
special concern where medical cure has been
fiarnmbed and the Government may be enti-
tledd ro recover third party medical clalms.
& The appointing nuthonty will complete
the appropriste block on the DD Farm 261,
approvitg o disspproving the findings of
the 10 In no case, however, will the ap-
pointing amthority “disapprove’ withow
stnting the reasons for dBipproval amd giv-
ing the new findings. 17 the proposed new
findings are different from ihose of the 10
and adverse to the service member. the
meember will be advised by the appointing
authority in the same manner as provided in
paragraph 40-8/T6). The identity of the
headguariers most be clesr and inelide &
complete address. [F the address inclides: an
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APD, the city of the U5 Post Office and
APD pumber will be given. Amach delegas
tion ‘of authority documents, if applicable,
and forward the report of nvestigation 1o
the approving authorty {reviewing nuathor-
by in the ARMG)

40-10. Reviewing authority (ARNG
only)

a, The reviewing auihority will review
the investigntion for complelensis and socu-
racy. The report of investgaien may be re-
turped  through review channeis Tor
corrective action, il peosssiry.

b The reviewing authorily will compleie
the spproprinie block on DD Form 2461, aps
proving or disspproving the flndings af the
appoanting authority. In mo case, however,
will the reviewing autharity “disapprove”
without stating the reasoms for disspproval
and giving the new Rncings If the new pro-
posed findings are adverse Lo the service
member and the member s not ben pee-
viously advised of ihe adverse linding per
puragraph £0-8(6), the member will be s
advised pndd his or her response, of any, will
be considered before taking actici,. The
identity of the hesdguartees must be cleas
find inclsdes a compleie address. [T the ad-
dress. includes an APO, the oty of the 1S
Post Office and AFO number will be given
Attach delegation of authorlty documents,
il applicable, and forward the report of ine
vestigntion fo the final approving autboriy.

40-11. Final approving authority

i The final apgiroving autharity will re
view the imvestightion for completeness end
wocuraey, The report may be returied
through review channehs for corrective nc-
tian, i necessnry,

b The final approving authority will
make his‘her entry on the extreme battom
or an the bock of DD Farm 261 The final
approving authoriiy will spprove or disap-
prove the findogs of the lower headiguariers
“Hy Authonity of 1he Secretary of the
Army™. In po case, however, will the final
approving putharity “disapprove™ without
stathig rhe reasons Tor disappooval sid glv-
ing the pew Aadinge IT the new propossd
findings are nclverse 1o the service member
and the member iy i been prevooasly ad-
vied of the adverse finding per paragraph
I-RiTE, the member will be so advised and
his/her response, i any, will be contbdered
befare tnking action,

. The identity of the hedguanen mus

b clear and - include o complete addeess. 17
the address mcludey an APO, the city of the
US Post Office and APD number will ba
Eiven:
d, Officers aciing with delegated auwthori
ty will include & copy. of the delegation docs
umend in the LI case file to precluds fulura
questhions. @i 1o his legal suihority o aa
under this. regulation.

40=-12. Disposition of completad
aclions

Reporis af mvestsgation will be disposed of
as shown in tables 40-1 and $0-3

™



& In desth case, there will be no
tertifleation

b Tninjury or disesse cases, the finod ap-
proving suthority will inform the mdividu-
als below of the resules.

(1} The person who was investignted.
The repart will be mailed o the commander
af the station or il where the member was
last known to be assigned. Request that it
be forwanded to the member i he or she has
been transferred. The perion’s staton or
arlt commander will ensure that the mem-
ber signs for the delivered LD mvestigation,
When appropriate, certified mail should be
oesid. The signed receipt will be filed with
LD investigations matntined by the final
ppproving suthority. The approving sohor-
ity will withdrnw exlabiis that eontain clas-
sified mformation wid CLD reports before
the report of mvestigation w sent. He/she
will pote on B Form 261 that the mem-
ber's copy has been furnished and include
ilie date. The member's copy will be sent by
letter, It will infiorm him or her—

fa) OF hin or her dght 1o appeal an ad-
verse Bnding #a provided in paragraph
41-16 pnd of hivher dght not to make o
statement as provided in paragraph 40-8d.

{b) I certain documents haove been with-
drawn, why il was done, el who s the re-
leasing authority. The releasing authorty
for CIT¥ reports iv the Commander, U5
Army Crimipnl Investigation Command,
2611 Columbia Pike, Falls Church, VA
220+41-5015,

{2} The sppropriate pssignment division
{22 AR 840-10 for addresses) for all of-
ficers nnd warrant officers on active duty for
more than 30 days when the final determi-
nation i “not in line of duty,”

(3 Im the case of USAR members who
hove returmed hame afler completion of
ADT, 1ADT, AT, FITD, ar IDT, io the
individusl through the Commander, US
Army Reserve Components Personnel and
Administration Center, 9700 Fage Blvd., Su
Louds, MO 63132-5200

. Motification letters returned o the fi-
nal approving authority, undelivered will be
forwarded by letter as shown below. The
better will peguest that the notification leter,
including the copy of line of duty repont of
imvestigation, be senl to the mensber.

{13 For officers, send 10 HQDA
(DAPC-M5R), Alcazandria, YA
22332 -Du1,

{2 Far eallsted personnel, semd o the
Commander, USA Enlisted Records and
Evaluation Center, Fort Benjamin Harnson,
I 4634495301,

Table 40-2
Processing formal investigations

Persan: MTF Commandes

Actian: Complabe five copias of sochion [, DA,
Form 2173, Send onginal three copias 1o the
irarmiber’s Unll commandas and ona ooy 1o
TMHWMMEEHMME.-‘.& L]
Compleiion tima: 5 calendar days alter
neidant or indial ireatmeant (Soe notn 1)

T2

Person: indwidual's Unit Commander
Action: Aequest DA Farm 2173 fram MTE
nol previously recaved.

Completion time: Mo later than 10 days afler
incldand (Saa nolo 1)

Peraon: ndsicuals Unil Commandar
Actlon: Complete saction || attach supparting
documénts, and send arginal and thras
copies b the LD appesnting Buthorty,
Completion tme: 30 calendar deys afver
incigar {(Saa nota 1)

Peraon: Attty

Action: Appownl & disnisresied oflicar, by
Jinru:; OF, 1o conduct this imesligation. (Sea
noka

Completion time: 35 calondar days afles
incideni [Sea nota 1)

Person imveesigating Oificar

Action: Conciscl B formal invasligation as
putiinad in this regulstion, make & feport on
DD Farm 241, and send ongital and thae
copies 1o tha appointng authofity.
Completion time: 50 calandar days ofier
incadent (Ses mabe 1)

Person; Appointing Authardy
Action: Review tha investigation, complels
e Dicck liled " Achon by tha Apoainting
Ayinanty™ on DO Form 261, Fetain one copy
ol the repor and send tha cnginal and beo
copss (o ihe final Approving authonty (o
suthonty for ARNG), (Sea nolas 7,
4, 17}

Compleiion time: 85 calendar days aftar
incidand (Sas note 1)

Persan: Faviewing Altharity (ARNG only)
Agtlon: FAaviaw ihi invaatigaiion, complate
1o block tsled “Actian by The Redawng
Autharity'’ (Sea nales 8, &) oa DD Form 361,
and sand tha original and o copies 5o final

approving muthonty.
Completion time: 70 calefdar days aer
incicent [Sea noba 1)

Person: Fnad Aopraving Authariy
Action:

a. Raview the imdestigation and enter 1ha
aificial designation of the headquarerd, the
date, approval or dsapproval of The findings
(sea belaw), sgnatang, and signales biock.
(S nobe 0)

(1) For deasse of injwy, one of tha
follcrming:

i) Appraved BY AUTHORITY OF THE
SECAETARY OF THE ARMY;

ik} Dhsapproved, substtube the fallowing:
Feasons bor disapproval ana; [Gee ressonsl
BY AUTHORITY OF THE SECRETARY OF
THE ARMY

{2} For death cases: “Reviewsd for
complotanesa. Mo delerminaian made ™ @Y
ALUTHORITY OF THE SECRETARY OF THE
ARMY,

b Digmibuta as follows:

1] Pi-hﬂlhhmag;d#ﬂm

i 2y DA TSae i 101

(2} Desas or ijury: fiatain ona copy and
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41
kal Considerations and Other
ers Affecting LD
Investigations

41=1. Relatio {2 I
nship o disciplnary or

An adverse LD determiimntion & an admine
wdrative delermination and not & punitive,
of judicial action., Dusciplinary and ather
sdminisimiive acdoms, if warrnnged, shall be
inken imdependently ol any LD determing-
tion, A& favorable deiermination does ot
peeclude separnte duciplinory or admimls-
trative nctione A LI} determination is not
binding on the isue of guilt or innocence of
the member in & separate disciplinary  ac-
tion, the swe of peconisry liabibity i o re-
port of survey, or any other sdminsirative
A -

A summary of any report by Army CID
agenty may be used a5 vvidence ina LD m-
vestigntion if necessary 1o complete the in-
vestigation Aceident and safeiy
investigatinns and reparis conduciad ands
AR B34 may nol be wed s evidence or
o obtain evidence in determining the LD
status of & member;

41=3. Combining invesligations

@ There B o prolibition agsinst using
the snme 10 o conduct an LI¥ investigntion
for more than one person involved in the
aame incidenti A separnie investigniion
musl be completed for each person
imvulved.

b. There = no prohibstion agrinst using
the saeme 10 to canduci 0 report of survay
of ather mvestigation in conjunction with
the eonduct of an LI investigation Similar-
Iy, smibject to the requirsments of paragraph
40-fd amd the limiiations of paragraph
41-2, informntion, statements, and exhibuis
from other mvestigations may be included
in a LD investigntion

A1-4, Time limitations for processing

LD mctions

LD mctions should be completed wirthin the
time limids given in tables #0-1 and 40-2,
Wihen an mvestigation, sther formal or in-
fisremal, |s nal completed within the given
time the reasomé the report is lnte should be
made part of the remarks seetion of DA
Form 2171 for informal reparts, anid a8 part
of the officer’s commenis an
D0 Form 261 for formal reporie These
comments can be expanded N5 neces-
ﬂwﬂmwﬁm

authority or final approving m:.huﬂ::.- The
mere [ailure 10 complete En setion within

the prescribed time or the filure 10 provide
reasons the feport s kate i not s basis 1o

d.rmppmve, reverse, or change an otherwise
determination.

41-5, Legal support

Although LIV jnvestigntiona resuli in od-
eunistrative findings, both the members and
the. 10 may obtain legal ndvice from the
suppoarting JAG office (of licensed attorney.
member of the ARNG: designated by the
State adjutant general) during the course af
the investigniion to determine how the Facts
abioiild be presented and o ensire that all
pertinent Ences are revealed. Support may al-
80 be provided if the 10 enperienge diffieul-
ties in obltaining reports and records from
varis civilian agencies. The parpose of Te-
g2l adwice i 10 protect both the righisal the
member and of the Government during the
conduct of the investigation. Sworn stale-
ments; formal hearings-and verbatim tran-
seripts are not required and the member has
no rght bo cross-examine wilncsses s in
courts of law. However, prior to recom-
mendiag or approving nny determination
othér than “in line of duty,” evidence
against the member must be presented io
him or her as prescribed in paragraph
40-Bf6),

#41-6. Civilian reports and records
During the course af the Investigation
may be necessary (o obinin civilian polioe
reparin, medical records, coroner’s reporia,
and &6 forth. This information nocmally is
provided to the Provost Marshals alfice or
MTF patlent admindstrators. The F0 shoulkd
reduest thal mdblitasy authorites obinin i
information fo him or her oF the 10 s ex-
periencing dificulties. Assisiance amd lepal
suppart may alo be sought fram the servic-
ing judge sdvocate,

#1-7. Unaulhorized absance

a Apy injury or disease incorred while
the member 8 AWOL will be handled ns
“nol m lne of daty™ unless the member wos
mentally unsound ne the inception of the
unauthorized sheence: If thers ix no further
miscnnduct shown olher than AWOL, the
correct finding 5 NLD-NDOM. To estab.
Eish that u person was AWOL for LD purs
poses, 1tomisst be shown st e member—

{1y ¥aluntarily left his or her wnit or or-
genization or other place of duty withoat

propes T

{2} Was absent from = scheduled duiy or
restriction 0t the Hme of injury or discase,

b A requirement that o person be
present sl & specille time and place & an od-
ministrative restrsction for LD purposes. Ta
eonfirm this, the pertinent par of the direc-
tive winting fhis requiremeni should be at-
tnched o the report of investigation

c If the driver of o Government vahicle
oit at suthorized trip is injured during an
wijuktified deviapion from his or her s
signed route, the diver should be conaid-
ered AWOL for LI parposes.
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d. Except as provided in « below, the ami-
medmte commander’s (company, equivales)
ianit, or higher kevel) indings . of the mem-
ber's dudy stats at the time of the injury,
disease, or denth = fmal.

£ Abscnces Lhat wre initially comsidersd
AWOL may be changed by the proper puo-
thiowity, (Ses AR 30-10 for guldonce.)

f IE 0 member has boen grumied leave ar
special pass. he or she will pol be consdersd
AWOL i he or she fuils 10 sign our

41=8. Medical treatment

d, Venereal disesse. Yenereal discase
alone shall nol sapport 0 miscondwct finding
il thie imemiber hes complied with the regula-
thons pequirng the member to repart angd re-
ceive treatment (o such disease, Unless
otherwise direcied by the MTF commander,
an LI investigation is nod required. When
the condstion existed before military service
and was tof aggrovated by i, the fuding
will be MLD-MNDOM.

b Pregrancies anad abortions, Pregnancy
nnd related d.il[nuiu pre exempt from LD
investigntion, Induced abortions that are
maf performed b scconfance with local law
will be subject booa formal LI investigstion
when there are any complications or alier
effects Lhal affes duty perfomance

¢ Harsdla,

(1) Members an active duty whi develop
i hernis will be comsdered 1o have “qmr:d
the hernis “m lne of duty™ wnless it was
cocumented at the Hme of entry into the
BETVICE

{2} Members of the USAR and ARMNG,
while in ap gquthorizéd duly status, will be
considered] to have nequired or sapeavated
the hernia “in hine of duty' if the followiag
oondithons exiet:

fa) There wns no evidence of the hernin
#t time of examinntion before enlering on
such dury (il exemiinatisn was performed)

(b} There & evidence of accident or ather
cireumsinness oeclrring while an duty sl
cient (o cawmse 1lse hermla o dggrivation

. Operarions @nd fatment

(T} The LI¥ findimps (or an openidion or
treniment of ‘an injury or discase generally
il bet the same ns that requireit for the ini-
tial sy or dsease

(2% Ay il effect directly chused by iresi-
ment, anesthetic, or surgery will be
conmdered—

fal “In lime of duty™ if such treatimend,
angsthetic or 'surgery was not a ériminal af
fense ander Fedemml or Sube Law and was
adininitered or performed by a authorieed

pers.

) NLD=-NDOM"™ if soch was pdminis-
tefed ar perfomed while AWIYL 1T per
formed on & member of the Reserve
Components, nob o sciive digty, for & dise
ense which was contrneted whils the imem.
ber wih on ADT, TDT, TADT, AT, ar
FTTD, the findimg is *NLD-NDOM.*

& Extired priow o servicy (EFTSL

(1} The term “EPTS" s added 108 medi-
cal disgnisis, [1shows thai there is subsian-
finl evidenoe that the disease or injury, of
underlying condition, exnted before militnry

ra



srftice or it happened between periods of
active service, Included in this category are
ehronie diseases with an ineubation period
that clearly precludes & fnding that it stare-
ed during shor tours of suthorized ralning
or duty,

{3} The doctor, during expminaiion and
treatment of the member, wsanlly déter-
minss an EPTS condition. He ar she anno-
tnfes the medical records as to whether the
eondition existed prior (o serviee, IF wn LD
fimding s reguired. information from the
mesticn] records will be ised w0 sppart &
finding that an EFTS condition was or was
not aggravated by military service, If an
EPTS condition was aggravaied by military
service, the fimding will be “in line of duiy.™
IF ai EFFTS condition & nol aggravaied by
meititary service, the finding will be "ot m
line of duty—aot dus 1o own misconduct:*

{3} Specific fndings of natural progress
af te pre-existing injury or disense hased
upon well estublished medical principles
alone, gre enough 1o overcome the presump-
tion af service aggravotion

£ Injury oF dissar while nor o AL ar in
authorized trafming (ADT, T4DT, AT,
FITD, and IDT for USAR ond AT, FTTD,
and [BT for ARNG]

{1} A menber of the Army is presiomed
o have been in sound physicnd and mental
conditlon on entering active service of
putherized training. To overcome this, it
musl be showh by substantinl evidence that
the injury or discase, or condifson causing
i1, wos suslained of contrected while nesther
o getive duty por in authorized trarming.
The fullowing will be sufficient evidence of
meeption before servics:

{i)} Lesions or symptoms of chronbe dis-
gase w0 near the date of entry on active duty
ar authorized traiming that they could e
have started nfier entry, or

fh} D¥isease within less than the mini-
et incubation period alter enlry an active
duty or suthonzed training.

(21 It is Turther presumed thar, even if
ihe provisions of (1) sbove afe ovesomne by
ssch evidence, any other condithon, resuli-
ing from the presexiling injury of discase
was coused by service aggravitbon. Specific
findings of natural progress of the pre-ex-
isting fury o disease, based wpon well es-
tablished medical principles, ns
distinguished from medical opinion alone,
pre enough to overcome the presumption of
ReTvice pgErovation

(33 Amy physscal conditon having ifs m-
ception TLD durng one pericd of service or
authonzed itralning n any of the Armed
Forces which recurs o is aggravated during
lnder service of muthorized traiming. regund-
lews af the time between, shoald be LD
The spgravated condition must nol be
cased by misconduct or willful negligence.

41-9. Traveling directly to or from AD
or ADT (AT, FTTD, and DT for ARNG)

In determining whether the disahility or
denth of 8 member was caosed by any injury
while traveling directly 1 or from AD or

T4

ADT (AT, FTTD, and IDT for ARMNG],
consider—

&, Whether truining was authorized or
required {i.e, complying with onfers).

tv The hour travel began.

£ The time when the member was sched-
aled to prmive for duty, or when the membser
censed 10 perform soch disty.

d. The method of travel:

£ Travel tiime anthonzed.

{ Whether the best of most direot route
was psel.

g The immediate couse of injury or
denth.

b I death was due to dsease, whether it
existed before discharge or release or wheih-
er it was comtracted on of aggravated by
AD or ADT (AT, FTTD, and IDT for
ARMNG)

4110, Intoxication and drug abuse

g, That portion of time in the hospital
theat & doctor determines o member (o b io-
tally physically incapacitated for more than
24 comsecubive hours solely because of aleo-
hol or drog abuse will be KLD-DOM. To-
tal physical incnpacitation means the
member & so disabled by the drugs or aleo-
hol that he or she s comaiose. The remain-
der of the period of hospitalization,
treatimient, of reélinbilitation will be admines-
trative absence from duiy and does noi re-
quire a LD finding. (Hospétalization 'of less

. than 24 bours Tor sbiise of akoohol or ofler

drigs does i require o LI finding ) When
the person @ released from the MTF, the
MTF commuander, or his or her designee,
will mform the member and the member's
unit commander, by DF, al the LD finding.
Ta proclude unauthorized acoess bo this in-
formation, the DF will be transmitied in a
sealed envelope, marked EXCLUSIVELY
FOR the unit commander of the individual
cuncemned, sccording io AR MO0-13. Sug-
gested format of the DF s shown al fgane
41-1. The LD finding may be appealed
under paragraph 41-16 to the wnit com-
maisiber. In sppealed cases, the MTF will
prepare DA Form 2173 upon reguest of the
unit commander.

b An mpury iscurred s the *proacimale
result™ of prior wid specilbe voluniary inbos-
bcation is moried a8 the fesult of miscon-
duct. In order for imoxication slone o be
the bnsis for a determimation of misconduct
with respect 1o a felated byjury, tiere oot
be a clear showing that the member’s phisi-
cal ar mental faculies were impaired due 1o
intonjcation ad Uhe thine of the injury, the ex-
tent of the impairment, and that the impair-
ment was @ provmaie cause of the mjury:

c. Development of o disease that may be
& resull of the sbuse of alcohol o other
divgs is not intentional misconduct within
the iheaning of 10 LWSC 1207, It would be
considéned us in line of duty.™”

41-11. Mental responsibility, emaltion-
al disorders, suicide, and suicide
attempts

i The MTF must idemtify, evalumiz, nnd
document mental and emotional disorders
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A member may not be held responkible for
his ar her acts and their oipse-
quences if, a5 the result of mental defect,
diseass, or derangement, the member was
upable to comprehend the moture of such
pcis or io contral his or ber actioms. Thene-
fore, these disorders are considered "in bine
of duty™ unless they existed before entering
on service and were not aggravated by mili-
tnry service. Personaliy disorders by their
nature are considered as EPTS,

b Line ol duty investigationg of sucide
or attempted suicide must determine wheth-
et the service member was mentally sound
&l the time af the mcident. The guestion al
samity con only be resolved by inguiring [nto
and obinining evidence of the member's so-
cinl hackgroumd, actiom and moods immme-
dintely prior o the suicide or suicids
ttemnpt, troables that might hove motiviied
the inchdent, and etuminntions or counsel.
ing by speclally experienced or trained per-
wimk P moted of diaries of § decexed
mermber are valunble evidense In all caes
of wuicide ot suicide attcmpts, & mental
health dfficer will review the evidence cal-
lected (e determine the hinpsychosocial facs
tors that contributed to the service
erember's desire to end his or her Tilfe The
menial health officer will render an opinon
as 10 the probable couses of the self-destruc-
tive behavior and whether the service memn-
ber was mentlly wund of dnsound & the
time of the incident, In all coses of death by
suicide, the menial henlth officer will &on-
duct a psychologicn] auiopsy. A fepart of
the psychological autopsy or, in the case of
a suicide attempe, the mental health officer’s
opinian will be astiached to the LD
investigation.

g, IF the member @& foind mentally an-
sound, the mentol health oficer should de-
termine whether the member's mental
condition was an EPTS eonditson aggraval-
el by service of was dwe 10 the member's
own misconduct, Those condiions eecor-
ring befare & months on aclive duty may be
considersd ax EFTS depending on history.

d In cases of sulclde or arempred sai-
cide durng AWOL, mental soondmess af
the moeption of the absence miust also be
determimed

& & infury or disense intentionally ==l
inflicted, or ill effect that results from the
attempt {incloding attempts by taking
poason of pills), when mental soundness sx-
fsted at the time, should be comsidered
mlscondisct

41=12, Special considerations in death
CARRS

Whhile it is important that ull significant and
relevani facts be recosded] promptly in any
investigntion involving denth, 1t shookl bhe
noted that no survivor's benelbl statule ad-
minisiered by DA & conditioned apon &
misconduct or line of duty determination,
To express a fnding concerning miscondes
or line of duaty in death cases serves Ao use-
ful purpose, and such expressions are nod
desired by the Yelerans' Administrtion,
which makes its own Bndings. Accordinghy,




investigarions will express no opinwn cone
ceming line of duty staius in death cases,
MNor shall Appointing, reviewing. or appov-
In.| suthorities enter any finding in this re-
gard. If such g finding has been recarded
inndveriently or recorded after the knjury
bt before death occurred, the investigation
meed nod be returned for correction. Re-
viewing authorities shoukd note the error
and indicate its lock of validity im a for-
wardmg endorsement.

41=-13. Yehicle accidents

IT the subject matter of the investigation in-
volves any megor velicle accident, the fol-
lowing facts are important snd should be
covered, if applicable

a. Speed of vehlele(s) mvalved, as evi.
denced by testimony of witnesses, skid
murks, condition of roads, amd the damage
to the vehicle(s)

b Road fsctors, eluding ol mad char-
sclerdtics, natural obstructions to the driv-
er's visian, and traflic signs

. Ciber wehicles, including any pan
played by them in creating the conditions
thai resulied in the accident.

d. Tralfie conditioms at the scene of the
sccident and their cfect on the accident.

e Traffic laws and regulations in force
pertment to the wocident, inchuding speed
limuts and reguired safety devices

£ Light pndd westher conditions and their
effect on driving comditions

g Mechamical condition of the vehicles
envilved,

h, Physical condition of the driver or
drivers, including sobriety, fatigue, and ex-
haustion, and the effect of iheir physical
condition on the sceident.

i, Menial condition of the driver or drive
ers and the effect of thelr mental condition
on the accident. In cases of death due 1o a
single cor motor vehicle sccidenl, a payeho-
logical sutopsy will be conducted by a
mental health officer 1o investigate the pos-
shality of swicide

J. Driving experience of the driver or
drivers.

k. Bafety devices installed and whether
they were being used af the time of the
sccident.

L The following information should be
privided with respect to passengers:

{1} Conduet of passengers and s effect
an the driver,

{2} Prior relationship of passengers and
driver which & selevant to knowledge by
any possenger of any impairment of the
driver {which may have cawsed the scci-
dent) af the itme the passenger enisred or
had o reasonable opporiunity 1o leave the
vieliiele

(3} Safety devices installed and whether
they were being used at the time of the
aceident.

41=14. Firearm accidents

The It¥ should document nll the relevant
elrcumatances surrounding an mcident in-
vinlving sell-nflscted gunshor womnds.

. Since many firearm accidents occur
with no witnesses other than the vietim, it b
umperadive that advice concerning the mem-
ber’s rights in pccordance with paragraph
40-Ed be given and documented before the
injured service member is interviewed in the
course of the investigation,

b, The fallowing information should be
included in the repart of investigntion:

(1} Dhate, thme, place, and nome of wit-
OEsses present,

{2) Description of physical location of in-
cident i physical injuries sustained, in-
cluding entry and exit wounds if applicable.

i3] Description of the firearm and its me-
chanieal condition, especially safety mechn-
niama, and whether the safety mechaninms
were used by the Brearm handler.

(4) Peseription ol firearm handler's for-
mal training, experlence. and familinrity
with the firesrm's mechanical condition,
safedy mechonisens, wnd proper use,

(3} Full discussion of any psychological
problems, discussbon of any mental impair-
ment due to drugs of aleohol use, and i ap-
plicable, stniemeni of meninl responsibility.
In cases where death resulis from o self-in.
ficted gunshor wound, & paychological au.
topsy will be conducted by a menisl lealth
officer 1o investigite the possibility of
suichde

41=-15, Statements

Oiral or writien accounts of matters within
the personal knowledge of individuals usunl-
Iy constituie an indispensable part of the ev-
sbenoe considered In an investigatsm. The
member's statement. [ amy, as well as stape-
menin by witnesses will be reconded on DA
Fprm 3823 (Witness Staiemeni) when possi-
ble. Sworm stntemenis carry more wiight
than unsworn statements and are the pre-
Ferred form of evidence; however, pemois
making salements muy be sworn ot the dis-
eretian of the 10, An 10 i auithorized 10
ndmimister caths in the ol his
ar her duties under Anicle 136, UCKMI,

41-16. Appeals

a. The member mny appeal, in writing,
within 10 duys after receipt of the notice of
the finding required by paragraph 4012
For appeals not submitted within this time
limalt, the remson for detay must be fally jus-
lifled. The must be personally signed
by the m unless the member is physi-
cally unnble to sign or is mentally incompe-
tent. In such cases, the nppeal will include
evidence of the condition that prevented the
member from personally signing. Appeals
will be submitted as fallows:

(1} IFa membes is assigned within the ge-
opraphie area of responathility of the orig-
mal fimnl approving authorily or i8 0 member
of the ARNG, the nppeal will be sent
through channels 1o the lnal approving ai-
thority, The final approving suthonly oy
change his or ber previous finding of “nal
line of duiy" to “in line of duty" i there ix
substantinl new evidenoe to warrant (£ 1T
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the fpal approving authority detcrmines
thai there is no hasis for o change in the
firfing. it will he so stnied, by endorsement,
und the appeal 'will be sent 10 HQIDA
(DAPC-PED), ALEX VA 2233 [-(400, for
finial review and determinstion,

(2} If & member is no lenger assigned im
the gpeographic wrea of responsibility of the
original flnal approving aiuthority, the miem-
ber may send the appenl directly to HODA
(DAPC-PED), Alexandrin,
2233 -0,

b Any change in the finding of the mves-
Lgation, based on on appeal, requires the
sume notification as an original
fnvestigniion.

£, Assistance with appeals may be ab-
tninedd from the member's supporting judge
advocate’s office andfor MILPO, In the
ARNG, judge advocate or [ieensed atlomey
(aon-JALH) member of (he ARMNG, namex
by the Siale adjutant peneral.

#41=17. Revision or correction of LD
findings

The Secretary of the Army or CO,
MILPERCEN, acting for the Seerctary,
may af sny time change & finding made
under this regulation. The correct eoachi-
alom bhised on the focte must be shown,
However, iF the change is from. Sin lme of
duty™ to “not (0 Hee of daty”, or other evi-
dence is considered which supports o
MLOD finding. the member must be in-
formed of the proposed change i1 basis,
and kis or Ber rights under paragraph
4]-8d, and be given o chance o pepond n
writing. Any stilement or evidence that the
member submis must be consldered befone
taking corrective sction. When o determina-
tion is changed afier final sedion has been
t=ken 10 pward statuiory bemefits (such &
entitlement (o physical disability pay), it
does not necessanily change ihe finding on
the statuiory award. Final sistwtory deier-
minations which are otherwise regular und
approved by competent nathoridy, may not
normally be reopened or revoked, Excep-
Isens moy be made under one of the follow-
ing combitions:

@, In cases of frawd, mistake of low,
mathematicn] miscalculations, or sobstantial
new evidence that could not have been din-
covered i the same Hme or shortly afier the
determminnism.

b When reopeidng or revocation ks per-
mitted by the Eaw granting the awtharity for
the statuiory determinntion i question

41-18. Processing cases lor physical
disability separation

The agencies that process cases for phisical
disahdlity separation are not bound by price
LD fmdings. When ibe US Army Physical
Dimability Agency (USAPDA} believes that
a priog LD finding may be incorrect for any
reasom, o requesi for review shouald be sent
b HOQDA (DAPC-PED) Alexamdria, Vi
2233 -0, clenrly detailing the reasom for
siuch netiom
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4 1=18, Members of other armed
services

When o member of on armed service other
thim the Army & injured, dies, o iBeurs &
dizense under circumstances that would
warrant an investigation under this reguls-
tiom, and it would be appropriate fo conduct
un investigation (g the individual b st-
uched 1o an Army unit/command or is be-
ing trealed in am Army MTF), the nearest
commamd of the parent service of the imbi-
vidual shall be notified by the MTF com-
mander or casunlty area commander. IF
requested, an spproprinte investigation shall
be conducted and the report of investigation
forwarded JAW the request. No furiher ac-
ton need be tnken within DA,
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mﬂhF
Governing Line of Duty
Misconduct Determinations A

In every formal investigation, the purpose s
1o find oul whether there is evidence of in-
tentional misconduct or willful negligence
which is substantial and of & greater weight
than supports any different conclusion so as
e rebul the presumption alfl “in lme of du-
ty.” To wrrive ot such decasions, several ba-
sic rules can be applied e variows
srtuntions. The specife rules of misconduct
Arg—

Rude 1

Imjuery or disease divecily coused by the mas-
conduct or willful negligence is not in line
of doty, It is diee o misconduct. This is o
pemeral rule and musi be considersd m ev-
ery case in which miscondse! or willful neg-
ligence appears o be involved, Generally,
two sues must be resalved when & member
i mpared (or contracts a disease), whether
the infary or disease was incurred in the of
duty and whether it was dee to misconduet,
Mormally, the two issues are resalved af the
:::lhnmﬂulh:m!umuﬂum:

Hube 2

Mere violntion of military regulstion, or-
ders, or instructions, ar ol civil or eriminal
Laws, IF there is no further sign of miscan.
duct, is no more than simple neghigence.
Simnple negligence s nod misconduct. There-
fore, o vialation under this rile alone s nol
encugh to determing that the injury or dis-
ense resulied from misconducs However,
the vialntbon is one [Eslor 1o be examined
andl weighed with the cher Greusisiances,

Rule 3

Injury or disense that resalts in incapacita-
tion because of the abuse of aleabol and
wther drags & nod i lime of duty. Tt Is due
o miscomduct. This rule is on the offsce af
the drug om the member’s conduct, as well
as the phisical effect on his body. Amy ex-
ratie o reckless condiuet caused by the ef
fect of the drug, which directly causes his
mjury or discase v miscondwct, The fact
thst the member moy hoave o pre-existing
physical condition which capsed hins 1o be
sasceplible to the cffects of the drug does
il eaiiise such miscandisch

Rule 4

Imjury or disease thui resulis in

tices becnuse of the abuse of meoxicating lig
gor i5 pol in line of daty. 18 is due to
miscyneiset. The prineiples in Bule 3 apply
here. While the mere drinking of alcohalic
beversges is mot misconduct, one wha val-
untarily becomes intoxicated i held to s
high ns & stamdard of conduet = ane who is
sober. Intoascation does not excowe hw can-
duwct, While normally there nre hehpvior

patierns commin o persons who are infom-
caced, some, if not all, of these chamceris-
tics may b enused by other conditbons. For
exnmple, an apparent drunken stupor might
bave been seem camsed by a blow on the
besand. uenily, when ihe faci of miomg.
cation is not clesrty flved, care should be
taken 1o determing the actunl cause of any
irrational behavior which js like or the same
i that of inlexication,

Rule &

Injury incurred while knowmgly resisting i
lswful arrest, or while wtiempting to escape
from n guard oc other lwfial custody, is in-
curred not in lise of daty. 1t i due 1o mis-
conduct, Ome who resisis artest, or who
artempds bo escape from castoddy, can res-
sonably escept that pecessary force, even
that which may be excessive umder the chr-
cumstances, will be wsed to restraim him
and, is acting with willful negligence.

Raule 6

Injury mcurred while tampering with, ui-
iemptimg o ignite. ar otherwise handling an
explosive, firesrm, or highly fammable lig-
uld in disregard of its dangerous qualitses i
incurred not in Hne of duty, It Is due 1o ns-
conduct, Unexploded ammunition, highly
Asmmable lgusds, and frearms are imher-
entky dangerows. Their handling and use re-
guire u high degree af care. A member whi
knows the mnture of such an ohject or sub-
stance and who woluntanly or willally han-
il o tamipers with these materiale withaud
authority or in disregand of their dangerous
guakities, i willfully negligent. This rule
does nof apply when a member i requered
by assigned duties or suthorized by appro-
printe authoricy 10 handle the explisive,
firearm, or ligudd, and reasonsble precau-
tions have been taken. The fact that the
member has besn trumned o worked with
the me or employiment of such objects or
umibslances will have an imporiani bearing
ofi whether ressonable precudtions were
ohwerved.

Rule 7

Injury caused by wrongful aggression, ar
widumtarily taking part in a fight or like en-
counter, m which ane & equally oi faudt in
starting or continwing, i nol in Hee of duty.
It is dise to misconduct. An injury received
by & member in an afray in which he & the
ageressor 1 camed by Bis own miscenduet
This rule does not apply when o person is
the victim of an unprovoked assault and he
sustains injidries in an attempt o defend
Bimsell. Provocative sctioms or Inngunge
wmer] by the member, tn which n reasonoble
persan would expect rowsliation, is o willfol
disregard for personal safeiy, and mnjiries
directly cesalting therefrom are due to mis-
cnndised. When an adversary sies exvessive
farce or means that could mof hove Been
reasomably foreseen in the incident, the re
sulting infury is nod considered s having
been cansed by miiconduct. Excepi for seli-
defense, for 8 member 10 peraist in o fight or
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Tl g ) e
ather encouniter afier ks ‘prisfic-
eb 0 damgerous weapon s w0 oact mowilifal
disregard For safety -d.‘ s willful
lq}qrnm

friniets ol E T
Hule & ¥
Imjury caused by driving o velicle wien
an unit comdiibon, and the member knew or
Jhunldmknm-lﬂullhhndliﬂﬂ'
duity. 1F ® due o misconduct.
volved tn an ambomobile
his hfhuﬁﬂmn]nq}wmiiﬂih#ﬁ
guilty of willful negligence solely becmse be
fell ntleep. The test is whether & persom;
ander the same circumatances, woild -
dertake the irip without fulling ssleep while
driving. Unfithess 16 drive may have been
caisedl by visluntary intowication or we of
M.. ]

Hule 9

Injury becamse of erratic or rockbeas conduct
withoui regard for personal safety or the
safety of others, in not in the line of daty. It
in due 1o mscondect. This rale bas io chiel
application m the operation of & vehicle, but
may be applied with any delibernte condust
which risks the safety of sell ar oihers,
“Thrll™ or “dare<levil™ type sctivities alsi
are examples in which this mile may be

applied.

Rule 10

A wound or aiher injury deliberately seli-in-
flscted by a member who is meptally sound
is nol in lime of duiy, It B due 10 miscon-
duct. Alihough a line af duty or miscondyct
determeination in death cases s nof required,
the saicide of nriempied suicide s so relsied
10 the sebf-infliction of wounds or other mju-
riea thai (@ should be discussed. Saicide i
the deliberute end imentional destruction of
one's own life by & persan of years of disere-
ticn and a soimd mind The low presumes
that a sane mon will Bot commit saicide (or
maks a bona llde atbempe 0 commii sai-
cide). This presumption prevaibs until over-
came by whuiantial evidlence and o greater
welght of the evidence than supports any
different conclusion. Evidence which merely
extablibes the poswhility of suicide, of
merely raises w suspicion that deash s due
1o suacide, is pat ensugh 10 overcome the
genernl ling of duty presatption. However,
i some cuses, 8 determination thai death
wan caused by A deliberntely sell-mflicted
wound or injury may Be hased o8 clrcam-
sinces surronndding the finding of o body.
These circumsiances shoold be chear and
unmistakable and there ghould be wo cir-
cumslanees ia the contrary

LALE &

Rule 11

Misconduct or willfal regligence of anather
persan is charged 1o o member if the latier
has contral over and is this responsible for
the fosmer's condiscl, or if ihe misconduci
or neghect shows enough plamned wetdon (o
establish & joinl enterprise, The mere pres-
ence of the member is not o basis for charg-
ing him with the misconduct or willfal
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negligence of another, even thaugh by
speaking up he may have had same mil-
£mie OhEr However, even

o mateur athietic activites, & deer-
msashle #3 any other case under the
applicable rubes and facts presented ihse
cuse T determine whether an mjpury i due
1o willful negligence, the noiure of the
oaiside activity should be comshdered with
the traiming and experbence of the member.
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