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MEMORANDUM FOR SEE DISTRIBUTION 

SUBJECT:  Legal Issues – Command Policy Memorandum #5

1.
 References: AR 27-10; 4ID(M) Command Policy Memo SJA-00-01: Legal Issues; SJA-00-02: Health and Welfare Inspections; SJA-00-03: Illegal Use of Drugs; and PMO-00-02: Operation Search and Recovery.

2. Reservation of Authority, Command Influence, and Article 138 Complaints:  

a. Offenses:  I will not tolerate violations of the Uniform Code of Military Justice (UCMJ). They are prejudicial to good order and discipline.  For the record, I hate this part of my job and nothing would give me greater pleasure than to spend my time rewarding soldiers – not punishing them.  I reserve the right to exercise UCMJ authority in cases involving drugs, alcohol, family or domestic disturbances, disrespect to a non-commissioned or commissioned officer, suspected hate crimes, and any crime involving a weapon.

b. Senior Personnel: I reserve the authority to make all decisions or recommendations, as appropriate, concerning adverse personnel actions affecting commissioned officers, warrant officers, and non-commissioned officers of the 1-44th ADA Battalion.  This includes, but is not limited to, non-judicial punishment pursuant to Article 15, UCMJ; general officer memoranda of reprimand (GOMARs); relief for cause; removal from promotion lists; FLAGs; and adverse administrative discharges.  When battery commanders or 1SGs believe an immediate relief for cause is appropriate for the safety and discipline of the unit, they will “suspend” the individual from their leadership duties pending a decision to relieve by myself, with counsel from the CSM. 

c. Command Influence:  Unlawful command influence continues to be an insidious problem in our military justice system and is of grave concern to me.  Subordinate leaders may unknowingly engage in unlawful command influence by, for instance, attempting to influence witnesses or by issuing broad policy statements about legal issues.  Each commander must exercise independent discretion in military justice matters, and consider each action on a case-by-case basis.  Remember it is often not what you said, but what your soldiers thought you said that raises unlawful command influence.

d. Article 138 Complaints:  Article 138 of the UCMJ provides for administrative review of a Complaint of Wrong made by a soldier against his/her commanding officer.  This provision gives an important statutory right to our soldiers.  Those commanders against whom a complaint is filled will dispose of the complaint with great care and urgency.  Commanders who receive a request for redress or against whom an Article 138 complaint is submitted will obtain advice as soon as possible from the Staff Judge Advocate.
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3. Legal Issues Affecting this Command:  All soldiers within 1-44th ADA Battalion will:

a. Register all vehicles and weapons with the Provost Marshal’s Office, and inform your chain of command of vehicles and weapons you own or are in possession of – and that the registration has been completed.  (Vehicles includes motorcycles and trailers, and weapons includes guns, knives, or other items that can cause injury).  Do not keep weapons in the billets.  Lock and inventory personal weapons in the unit arms room using Fort Hood Form 190-X19.  Removal from the arms room requires the soldier to submit a request 24 hours prior to the Battery Commander.  Soldier must retain the memo while in possession of the weapon.  Use of privately owned vehicles (including motorcycles) require proper licensing and insurance in accordance with state and installation laws/policy.  Use seat belts, and use appropriate sleep planning during all military missions and personal trips.  Motorcycle operators will be licensed, wear appropriate safety equipment (helmet, gloves, face shield), and receive mandatory safety training prior to operating a motorcycle on or off post.

b. NOT use illegal drugs, drink alcoholic beverages if under 21, nor drive under the influence of alcohol/drugs.  Driving while intoxicated (DWI) includes refusal to take or complete a lawfully requested chemical test to measure blood alcohol content when there is reasonable belief that the soldier is under the influence of alcohol or drugs, and occurs when a motor vehicle operator’s blood alcohol content is 0.10 percent by volume, or higher.  Failing to submit to a legal request for urinalysis is also grounds for UCMJ.  Battery Commanders will conduct unpredictable urinalysis scheduling to enforce a drug-free battalion.

c. Love their spouses and dependents, and not physically or verbally abuse them.  This includes abuse by dependents to our soldiers.  There are numerous agencies that can assist with counseling relationships / marriages in trouble, and anger management.   

d. Pay their Debts.  Failing to pay your debts is theft.  Writing checks or charging debts incurs the responsibility to pay.  Writing a check means you have the funds in the bank to pay for the item, and charging a debt means you now owe a sum of money – normally with an incurred interest rate (some as high as 20-30 percent).  Having good credit is very important, and bad credit problems can give you problems for years.  Normally paying a debtor a little at a time is far better than paying or doing nothing.

e. NOT Pawn TA-50.  TA-50 will not be stored in POVs or other areas subject to theft.  Soldiers pawning TA-50 have normally received TA-50 as a result of another soldier losing it.  Inspection of TA-50 is a requirement as a part of pre-combat checks prior to field exercises, recovery operations at the exercise conclusion, and during Platoon-level Deep Maintenance operations.

f. Safeguard Sensitive Items, Safety Chord all Sensitive Items in their Possession, and Report Losses Promptly.  The chain of command will accomplish sensitive item inventories in accordance with regulations, and will require everyone (me included) to safety chord (550 chord) all sensitive items in their possession.  Checking sensitive items prior to moving from one position to the next and reporting sensitive items while in the field is the sign of 
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a disciplined unit.  Report losses promptly.  Operation “Search and Recovery” is initiated by the chain of command in the event of a sensitive item (i.e. weapon, night vision device, explosive 

device or ammunition) loss.  See paragraph 5, this policy memo for detailed instructions concerning Operation “Search and Recovery”.

4.  Sensitive Command Issues:

a. Health and Welfare Inspections:  Every leader in this unit will ensure that his or her soldiers live in such a manner as to enhance and preserve their security, readiness, fitness, efficiency, cleanliness, and overall physical and mental well-being.  I direct leaders at all levels to conduct regular inspections of barracks and privately-owned vehicles located on post to ensure the absence of contraband, drugs, alcohol, illegal weapons, excess military equipment, extremist materials, unsanitary conditions, and other threats to the health and welfare of soldiers.  Leaders are further directed to coordinate with their respective trial counsel to ensure all inspections are conducted lawfully.

b. Searches:  Every leader in this unit is charged with conducting a legal search when they have been made aware of a potential unlawful act.  A search can not take the form of a “hidden health and welfare inspection”.  There are numerous rules relating to a legal search, and how and when the information pertaining to a search was obtained.  It is always best to consult your respective trial counsel prior to conducting a search.  In times where time is not available to consult trial counsel, a good rule to follow is “It is more likely than not going to be found in the location you are searching”.   When in doubt, consult trial counsel.

c. Absentee Baggage:  When a soldier leaves property in the battery area while on extended leave, TDY, AWOL, hospital, or deployment – the unit must inventory and safeguard the property.  Consult your supply sergeant concerning rank requirements for the inspection, and safeguard requirements.  Soldiers too have the responsibility to safeguard their equipment, and notify their chain of command of known, upcoming departures. 

5.  Operation Search and Recovery:  This operation is neither a lock-in or a punishment.  All personnel (100% of present for duty soldiers) are involved and continuously engaged in activities that directly assist inventories, inspections, searches, and other investigative efforts.  The mission of all personnel during this operation is the search and recovery of the lost equipment.  The procedures are as follows:

a. Report the missing item to your chain of command.  The Battalion will report the lost item to the Division EOC at 287-8079/8080.

b. Isolate, with strict access control, all areas where the items reasonably may have been lost or might be found.

c. Immediately assemble all personnel who had responsibility for, or possible access to, the missing items.  Ensure these personnel are available for interviews by MP and/or CID.  Record the name, address and POV data of individuals who are not present at the time of the cordon operation, but who may have departed the area during the time of the incident.  Provide this data to the MPs / CID.
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d. Notify adjacent units of the loss.

e. Conduct a detailed inspection of all cordoned areas, and inventory all weapons, night 

vision devices, explosives, munitions, and other sensitive items, including those in the unit arms room.  If appropriate,and in coordination with the Staff Judge Advocate, conduct inspections of unit barracks, work areas, and POVs in areas under our command’s control.

f. Maintain a journal which reflects all actions taken from discovery of the loss (with times) until the investigation is complete.

g. The military has limited control or legal authority for losses occurring off-post.  If the loss occurs off post, notify the chain of command, MPs and SJA.  Take no action without approval from the SJA / MPs to include:  cordoning off the area; detaining or searching non-military personnel / equipment; or recording the name, address, and privately owned data of non-military personnel.  This does not mean you can’t record a license plate (without detaining) or remember and write down anything you’ve seen that could contribute to the lost item.  

h. Operation Search and Rescue continues until the lost item is found, or until terminated by the Division Commander.

i. All Battery Commanders will permanently display a copy of this policy on their unit bulletin board or at the CQ desk.

6.
 This policy memorandum expires 1 July 1998, unless otherwise extended.

"STRIKE FIRST"

WILLIAM E. BALES

LTC, AD
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