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Overview
Employment discrimination against qualified individuals with disabilities by federal agencies is prohibited by the Rehabilitation Act of 1973. Further, the federal government is charged with being a model employer of individuals with disabilities. 29 CFR 1614.203(a). The standards for determining whether section 501 of the Rehabilitation Act has been violated are the same standards applied under the Americans with Disabilities Act of 1990. These standards are set forth in the EEOC's ADA regulations at 29 CFR 1614.203(b).
Key Points
These key-point summaries cannot reflect every fact or point of law contained within a source document. For the full text, follow the link to the cited source.
· When addressing a claim of disability discrimination or a request for reasonable accommodation, an agency should always determine whether the employee at issue actually is a qualified individual with a disability entitled to the protections of the Rehabilitation Act. 

· An individual with a disability is one who: (1) has a physical or mental impairment, which substantially limits one or more of the person's major life activities; (2) has a record of such impairment; or (3) is regarded as having such an impairment. 29 CFR 1630.2(g). 

· Having a record of a substantially limiting impairment means having a history of, or having been being misclassified as having, a mental or physical impairment that substantially limits a major life activity. 29 CFR 1630.2(k). 

· The complainant fell within the protections of the Rehabilitation Act because she had a record of a substantially limiting impairment -- she was hospitalized for 13 months as a child for rheumatic heart disease and valvular heart disease, and this information was noted on the Certificate of Medical Examination during the application process. She was denied reasonable accommodation when she was not awarded a bid position based on her medical restrictions. Forde v. U.S. Postal Service, EEOC No. 01A12670, 103 LRP 48504 (EEOC 2003). 

· "Is regarded" as having an impairment that substantially limits a major life activity means: 

1. Has a physical or mental impairment that does not substantially limit major life activities but is treated by a covered entity as constituting such limitation; 

2. Has a physical or mental impairment that substantially limits major life activities only as a result of the attitudes of others toward such impairment; or 

3. Has none of the impairments defined in [the regulations] but is treated by a covered entity as having a substantially limiting impairment. 29 CFR 1630.2(I). 

· The agency subjected the complainant to discrimination on the basis of his perceived disabilities (obesity, hearing impairment) when it concluded that he could not safely perform the essential functions of a criminal investigator position without conducting an individualized assessment of his abilities. The complainant fell within the protections of the Rehabilitation Act because the agency regarded him substantially limited, not just with regard to the position in question, but with regard to the field of law enforcement, his chosen line of work. Usry v. Department of Health and Human Services, Food and Drug Administration, EEOC No. 01982615, 99 FEOR 1188 (EEOC OFO 1999). 

· The complainant was subjected to disability discrimination when he was terminated from his position as a part time flexible flat sorter machine operator during his probationary period based on his perceived disability (carpal tunnel syndrome). The complainant was not actually substantially limited in any major life activity. However, he fell within the protection of the Rehabilitation Act because the agency perceived him as substantially limited in the major life activity of working when it terminated him after determining he could not safely carry out the necessary keying functions of his position. Hicks v. U.S. Postal Service, EEOC No. 07A10020, 104 FEOR 76 (EEOC 2003). 

Impairment
· According to the EEOC, an impairment is: 

1. Any physiological disorder, or condition, cosmetic disfigurement, or anatomical loss affecting one or more of the following body systems: neurological, musculoskeletal, special sense organs, respiratory (including speech organs), cardiovascular, reproductive, digestive, genito-urinary, hemic and lymphatic, skin, and endocrine; or 

2. Any mental or psychological disorder, such as mental retardation, organic brain syndrome, emotional or mental illness, and specific learning disabilities. 29 CFR 1630.2(h). 

· The appendix to part 1630 adds this explanatory guidance: 

It is important to distinguish between conditions that are impairments and physical, psychological, environmental, cultural and economic characteristics that are not impairments. The definition of the term "impairment" does not include physical characteristics such as eye color, hair color, left-handedness, or height, weight or muscle tone that are within "normal" range and are not the result of a physiological disorder. The definition, likewise, does not include characteristic predisposition to illness or disease. Other conditions, such as pregnancy, that are not the result of a physiological disorder are also not impairments. Similarly, the definition does not include common personality traits such as poor judgment or a quick temper where these are not symptoms of a mental or psychological disorder. Environmental, cultural, or economic disadvantages such as poverty, lack of education or a prison record are not impairments. Advanced age, in and of itself, is also not an impairment. However, various medical conditions commonly associated with age, such as hearing loss, osteoporosis, or arthritis would constitute impairments within the meaning of this part. 29 CFR App. 1630.2(h). [To reach the appendix, scroll past 29 CFR 1630.16.] 
Major life activity
· In its interpretive guidance on the ADA, the EEOC states that "major life activities" are "those basic activities that the average person in the general population can perform with little or no difficulty." Major life activities are such functions as "caring for oneself, performing manual tasks, walking, seeing, hearing, speaking, breathing, learning, and working." 29 CFR 1630.2(i). Other major life activities include sitting, standing, lifting and reaching. 29 CFR App. 1630.2(i). [To reach the appendix, scroll past 29 CFR 1630.16.] The EEOC has noted the lists provided in the regulations are not exhaustive. 

· The complainant's bipolar disorder substantially limited him in the major life activity of interacting with others, and was therefore a disability. Although the agency legitimately explained it placed him on emergency off duty status because of an emotional outburst, it provided no evidence to support its explanation for reassigning him to another station. Richardson v. U.S. Postal Service, EEOC No. 01A02177, 103 LRP 41370 (EEOC 2003). 

· The U.S. Supreme Court found the plaintiff, who was HIV positive, but asymptomatic, was an individual with a disability. It based this on a determination that HIV infection substantially limits an individual's ability to engage in the major life activity of reproduction. Because the Court based its finding on a conclusion that reproduction is a major life activity substantially limited by HIV infection, it noted that it need not rule on whether HIV infection is a per se disability under the ADA. Bragdon v. Sidney Abbott, et al., 524 U.S. 624, 98 FEOR 9004 (1998). 

· Although the complainant presented medical evidence showing she has attention deficit disorder, her claim of disability discrimination failed because she did not establish she was an individual with a disability. Her medical evidence indicated she suffered from ADD under the stress of dealing with her supervisor, but did not show any other stressors impact her such that she is substantially limited in the major life activities of learning, concentration or caring for herself. Cabanillas v. Department of Defense, EEOC No. 01A30683, 104 FEOR 415 (2004). 

Substantially limits
· The term "substantially limits" means: 

1. Unable to perform a major life activity that the average person in the general population can perform; or 

2. Significantly restricted as to the condition, manner or duration under which an individual can perform a particular major life activity as compared to the condition, manner, or duration under which the average person in the general population can perform that same major life activity. 29 CFR 1630.2(j)(1). 

· Factors to consider when assessing whether someone is substantially limited are the nature, severity and duration of the impairment, and the long-term or permanent impact of the impairment. 29 CFR 1630.2(j)(2). In making this determination, the Supreme Court has noted that symptoms from an impairment can vary widely from person to person. Toyota Motor Manufacturing, Kentucky, Inc. v. Williams, 122 S. Ct. 681, 102 FEOR 90001 (2002). 

· With respect to the major life activity of working, the EEOC states: 

The term substantially limits means significantly restricted in the ability to perform either a class of jobs or a broad range of jobs in various classes as compared to the average person having comparable training, skills and abilities. The inability to perform a single, particular job does not constitute a substantial limitation in the major life activity of working. 29 CFR 1630.2(j)(3)(i). 
· "When addressing the major life activity of performing manual tasks, the central inquiry must be whether the claimant is unable to perform the variety of tasks central to most people's daily lives, not whether the claimant is unable to perform the tasks associated with her specific job." Williams v. Toyota Motor Manufacturing, Kentucky, Inc., 122 S. Ct. 681, 102 FEOR 90001 (2002). 

· An individual cannot establish disability status merely by submitting evidence of a medically diagnosed impairment. Instead, the individual must show that the condition at issue limits that particular person substantially in a major life activity. In making this determination, the Supreme Court noted that symptoms from an impairment can vary widely from person to person. Williams v. Toyota Motor Manufacturing, Kentucky, Inc. 122 S. Ct. 681, 102 FEOR 90001 (2002). 

· An individual with an impairment is not substantially limited in one or more major life activities if corrective measures mitigate the impairment significantly. An individual inquiry of the specifics of the person's current situation is required. In some cases medical conditions can be corrected through medication or other routine treatments, including hearing aids and glasses or contact lenses. In these cases, the individual is not covered by the ADA -- or the Rehabilitation Act. Sutton v. United Air Lines, 527 U.S. 471, 99 FEOR 9003 (1999), Murphy v. United Parcel Service, Inc., 527 U.S. 516, 99 FEOR 9004 (1999), Kirkingburg v. Albertsons, 527 U.S. 555, 99 FEOR 9005 (1999). 

· The negative effects of any mitigating measures used by the individual at issue, including such things as medication and assistive devices, should also be taken into account when determining if the individual has an impairment that substantially limits a major life activity. Mitigation always must be analyzed on a case-by-case basis because the impact of medication and assistive devices varies for each individual, even among those with similar conditions. 

· The complainant took medication for a psychotic disorder. Because of side effects from the medication, she had a 20-pound lifting restriction. The EEOC found she was an individual with a disability since her lifting restrictions, caused by the side effects of her required medications, were permanent and substantially limited her major life activity of lifting. Peebles v. U.S. Postal Service, EEOC No. 01984745, 2002 LRP 307 (EEOC 2002). 

· EEOC regulations state that "temporary, non-chronic impairments of short duration, with little or no long term or permanent impact, are usually not disabilities." 29 CFR App. 1630.2(j). [Editor's note: to reach the appendix, scroll past 29 CFR 1630.16.] Chronic, episodic conditions may constitute substantially limiting impairments if they are substantially limiting when active or have a high likelihood of recurrence in substantially limiting forms. For some individuals, psychiatric impairments such as bipolar disorder, major depression, and schizophrenia may remit and intensify, sometimes repeatedly, over the course of several months or several years. 

· The EEOC found the complaint was not disabled due to an ankle sprain because the medical evidence she submitted indicated that the condition was not permanent. Simmons v. Department of the Air Force, EEOC No. 01994522, 102 FEOR 3039 (EEOC 2002). 

· The complainant's wrist injury was not considered to be a disability because she presented no evidence that it would of long duration or have a lasting impact n her. Ford v. Department of Veterans Affairs, EEOC No. 01984630, 102 FEOR 30055 (EEOC 2002). 

· An EEOC administrative judge appropriately determined the complainant was not subjected to disability discrimination when he was denied accommodation. Because his ankle condition was steadily improving and he did not show he was substantially limited in any major life activities, he was not an individual with a disability. Melnure v. Department of Veterans Affairs, EEOC No. 01A31380, 104 FEOR 438 (EEOC 2004). 

· The agency did not discriminate against the complainant when it terminated her because she was unable to meet the physical requirements of her job. Her medical restrictions were intermittent, and therefore did not substantially limit any of her major life activities. However, the AJ erred in finding the complainant's impairments were temporary because they could have been corrected by surgery. The complainant should have been viewed based on her condition at the time of the alleged discrimination, absent speculation about the benefits of surgery. Brown v. U.S. Postal Service, EEOC No. 01996312, 102 FEOR 3030 (EEOC 2002). 

Qualified individual with a disability
· "Qualified individual with a disability means an individual with a disability who satisfies the requisite skill, experience, education and other job-related requirements of the employment position such individual holds or desires, and who, with or without reasonable accommodation, can perform the essential functions of such position." 29 CFR 1630.2(m). Some limited exceptions to this definition can be found at 29 CFR 1630.3. Further, an agency can require that the individual not pose a direct threat to health and safety in the workplace. A direct threat is defined as "a significant risk of substantial harm to the health and safety of the individual or others that cannot be eliminated or reduced by reasonable accommodation." 29 CFR 1630.2(r). To determine if an individual poses a direct threat, the agency must conduct "an individualized assessment of the individual's present ability to safely perform the essential functions of the job." Id. 

· The complainant was not subjected to disability discrimination when he was found ineligible for an immigration inspector position because of his physical limitations. He was not qualified for the position at issue because his physical impairments limited his ability to perform the types of actions necessary to prevent people from illegally entering the United States. Reyes v. Department of Homeland Security, EEOC No. 01A24050, 103 LRP 53944 (EEOC OFO 2003). 

· The EEOC ordered the complainant, a direct patient care nurse, reinstated based on a finding the agency subjected her to disability discrimination when it removed her. The agency argued the complainant was not a "qualified individual with a disability" because her impairments, which allegedly included obesity and hypertension, created a safety risk. However, it failed to show how the complainant posed a direct threat to safety in her nursing position. Evey v. Department of Veterans Affairs, EEOC No. 01970718, 101 FEOR 3009 (EEOC 2000). 

· The complainant was not a "qualified" individual with a disability because she was absent from work for a significant period of time as a result of her mental condition and could not indicate when she would be able to return. Carney v. Federal Deposit Insurance Corporation, EEOC No. 01986113, 100 FEOR 3189 (EEOC 2000). However, it is important to note that an absentee employee can be a qualified individual with a disability under certain circumstances. See, Southerland v. U.S. Postal Service, EEOC No. 05930714, 94 FEOR 3520 (EEOC 1994). 

· The agency legitimately terminated the complainant after determining it could not maintain the sanitary conditions necessary for a hospital and accommodate her request for it to stop using numerous chemicals. The complainant could not establish she was a qualified individual with a disability because she could not show that her numerous restrictions would allow her to perform the essential functions of her position with or without reasonable accommodation. The health and safety of patients was the agency's primary concern, and it could not discontinue use of the chemicals on the complainant's list and maintain the clean and sanitary conditions necessary for a hospital. Michaels v. Department of Veterans Affairs, EEOC No. 01973478, 101 FEOR 3052 (EEOC 2000). 
· Since the complainant, a forest technician who developed blurred vision, was unable to perform the essential functions of his position, with or without reasonable accommodation, and there were no positions available for reassignment, he was not a qualified individual with a disability. Yarbrough v. Department of Agriculture, EEOC No. 01973593, 101 FEOR 3050 (EEOC 2000). 

· Although the complainant presented medical evidence showing she has attention deficit disorder, her claim of disability discrimination failed because she did not establish she was an individual with a disability. Her medical evidence indicated she suffered from ADD under the stress of dealing with her supervisor, but did not show any other stressors impact her such that she is substantially limited in the major life activities of learning, concentration or caring for herself. Cabanillas v. Department of Defense, EEOC No. 01A30683, 104 FEOR 415 (EEOC 2004). 

· The EEOC concurred with an MSPB AJ's determination that the petitioner's termination was not the result of disability discrimination because he was not a "qualified" individual with a disability. He could not perform the essential functions of his letter carrier position and there was no position to which he could be reassigned as an accommodation. Hawkins v. U.S. Postal Service, EEOC No. 03990006, 99 FEOR 3167 (EEOC 1999). 
· After determining that the complainant was a qualified individual with a disability, the EEOC concluded that the agency failed to reasonably accommodate her physical disability (strokes) when it did not consider permanently reassigning her to an existing agency position requiring strictly sedentary duties. Bradley v. U.S. Postal Service, EEOC No. 01962747, 99 FEOR 3086 (EEOC 1998). 

Direct threat
· A direct threat is defined as "a significant risk of substantial harm to the health or safety of the individual or others that cannot be eliminated or reduced by reasonable accommodation." 29 CFR 1630.2(r). 

· To determine whether an individual poses a direct threat, an agency must carry out an individualized assessment of the individual's current ability to safely perform the job at issue. The assessment must rely on current medical information and/or "on the best available objective evidence." 29 CFR 1630.2(r). 

· In a unanimous decision issued on June 10, 2002, the Supreme Court ruled that an individual with a disability could be barred from a job that would pose a threat to his health or safety -- a position that supports the EEOC's regulations. Chevron U.S.A. Inc. v. Echazabal, 122 S. Ct. 2045, 102 LRP 12941 (2002). 

· In determining whether an individual poses a "direct threat," the factors to be considered include: 

1. Duration of the risk. 

2. Nature and severity of the potential harm. 

3. Likelihood that the potential harm will occur. And, 

4. Imminence of the potential harm. 29 CFR 1630.2(r). 

· The petitioner did not fall with the protections of the Rehabilitation Act, and his termination was not the result of disability discrimination. He was not a "qualified" individual with a disability as his delusional mental condition rendered him a threat to the safety of his coworkers as indicated by his threatening comments and belief that his coworkers wanted to harm him. Coffman v. Department of Agriculture, EEOC No. 03A00028, 100 FEOR 3196 (EEOC 2000). 

· The agency subjected the complainant to disability discrimination when it terminated him without conducting an individualized assessment as to whether his sleep apnea actually prevented him from safely performing the driving duties that were essential to his city carrier position. Holmes v. U.S. Postal Service, EEOC No. 01977073, 101 FEOR 3025 (EEOC 2000). 

· After the complainant had a mild hypoglycemic episode, with no loss of consciousness, the agency determined he was no longer eligible to operate tractor-trailers under DOT regulations, which it had voluntarily adopted. It reassigned the complainant to a mail handler position. The EEOC noted the complainant had been successfully and safely driving tractor-trailers for nine years and there was no explanation besides the DOT safety standard for removing him from his position. Instead, the agency should have conducted an individualized assessment rather than relying on a statement from one of its physicians that "almost any diabetic may be subject to [episodes of hypoglycemia]." Surprenant v. U.S. Postal Service, EEOC No. 01996186, 101 FEOR 3087 (EEOC 2001). 

· An agency is required to reasonably accommodate the known physical or mental limitations of an otherwise qualified applicant or employee with a disability unless it can show such accommodation would impose an undue hardship on its operations. 29 CFR 1630.9. For more on reasonable accommodation, see the Reasonable Accommodation: Disability QSG. 

Harassment
· "It is well settled that harassment based on an individual's disability. . .is actionable" under the Rehabilitation Act. McGoy v. Department of Justice, EEOC Nos. 01980741, 01983679, 101 FEOR 30353 (EEOC 2001), citing Meritor Savings Bank FSB v. Vinton, 477 U.S. 57, 86 FEOR 9002 (1986). 

· The complainant was an individual with a disability because her multiple sclerosis substantially limited her ability to walk. The agency failed to take proper action when the complainant was subjected to disability-based harassment by three coworkers, whose animosity increased when she received accommodations. Staib v. Social Security Administration, EEOC No. 01A22011, 103 LRP 45359 (EEOC 2003). 

· The complainant was subjected to disability-based harassment when her supervisor made fun of her hearing loss in an intentional attempt to publicly embarrass her in front of her coworkers and agency customers, individuals who were the complainant's friends and neighbors in the relatively small town. In making its determination, the EEOC found the supervisor regarded the complainant as disabled, so it was immaterial whether her hearing loss substantially impaired a major life activity. Marker v. U.S. Postal Service, EEOC No. 01992706, 102 FEOR 1165 (EEOC OFO 2002). 

· The complainant was subjected to disability based harassment that eventually achieved the supervisor's goal of forcing her to resign. The evidence indicated that the supervisor generally and continuously treated her in a severely hostile manner and publicly humiliated her on many occasions. The agency could not avoid liability, in part because the evidence indicated it did not have an adequate anti-harassment policy that had been communicated to employees. Carmon-Coleman v. Department of Defense, EEOC No. 07A00003, 102 FEOR 1238 (EEOC OFO 2002). 
· The complainant, who has multiple sclerosis, was subjected to disability-based harassment by three coworkers. They shunned her, were hostile and rude, called her lazy and questioned the extent of her disability. Because the agency knew of the harassment, but did not effectively end it, the agency was liable for discrimination. Staib v. Social Security Administration, EEOC No. 01A22011, 104 FEOR 78 (EEOC 2003). 

· The complainant was subjected to disability-based harassment and retaliation when his supervisor persistently disregarded his medical restrictions and forced him to do work that eventually led to his being reinjured and requiring emergency surgery. The supervisor additionally showed disdain for the complainant's use of the EEO process and stated his word would not be believed over the supervisor's. Hernandez v. U.S. Postal Service, EEOC No. 07A30005, 104 FEOR 496 (EEOC 2004). 

· A supervisor subjected the complainant to sexual harassment, and then, after she complained, retaliated against her by harassing her on the basis of her alcoholism by taking humiliating actions against her. Wibstad v. U.S. Postal Service, EEOC No. 01972699, 99 FEOR 3002 (EEOC 1998). 

Links
· Alcoholism QSG 

· Chemical Sensitivity and Allergies QSG 

· Drug Abuse QSG 

· Infectious Disease QSG 

· Medical Records QSG 

· Mental Disabilities QSG 

· Reasonable Accommodation: Disability QSG 

· Enforcement Guidance: Disability-Related Inquiries and Medical Examinations of Employees Under the Americans with Disabilities Act (ADA) 
· Enforcement Guidance: Preemployment Disability-Related Questions and Medical Examinations 
· Enforcement Guidance: Procedures for Providing Reasonable Accommodation for Individuals with Disabilities 
· Enforcement Guidance: Reasonable Accommodation and Undue Hardship Under the Americans with Disabilities Act 
· Enforcement Guidance: The Americans with Disabilities Act and Psychiatric Disabilities (1) 
· Enforcement Guidance: The Americans with Disabilities Act and Psychiatric Disabilities (2) 
