Classification: UNCLASSIFIED 
Caveats: NONE
CASE FILE: Norton v. Department of the Army, 107 LRP 67726 (EEOC OFO 11/15/07).
Ruling: The EEOC reversed the Department of the Army's dismissal of the complaint and remanded it for further processing, finding the complainant stated a claim for discriminatory harassment.
What it means: A Title VII claim of discriminatory harassment that does not allege disparate treatment regarding a specific term, condition or privilege of employment, may be actionable if the harassment claims, when considered together, are sufficiently severe and pervasive to create an abusive environment that interferes with a complainant's work performance.
Summary: The complainant, a deckhand, was a member of a 2002 class action complaint that alleged a hostile work environment based on management's failure to address a first pilot's racially derogatory comments and threats of bodily harm.
Class certification was denied and the complainant filed an individual 2007 complaint alleging ongoing harassment and hostile work environment based on race (African-American).
In the complaint he referred to the pilot as a "drunken racist," whose continued threats, racial slurs and derogatory comments caused him to fear for his life.
The EEOC determined that although the remarks were not directed at the complainant, who was not present when they were made, the harassment claims, when considered together, supported a hostile work environment claim. The EEOC held the alleged harassment was sufficiently severe and pervasive to create an abusive work environment that interfered with the complainant's work performance. 
The EEOC determined the agency wrongly limited the complaint to the specific incidents alleged in the class action claim, which the complainant did not personally witness.
The EEOC disagreed with the agency's assertion that the acts did not rise to the level of harassment and that a term, condition or privilege of the complainant's employment was not harmed. The EEOC explained that even absent a tangible effect, discriminatory harassing conduct may be severe and pervasive enough to create a claim for hostile work environment if a reasonable person in the complainant's circumstances would find the conduct hostile or abusive.
The EEOC noted that all of the circumstances must be considered in making the determination, including the frequency of the conduct, its severity, whether it is physically threatening or humiliating, or merely an offensive utterance, and whether it unreasonably interferes with an employee's work performance. 
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